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piiiu^’ACi:. 


It is with no ordinary of diffidonro that tliR 

Aiitlior subnnfs to die m(!nihei*s of tlu! jiroAissioii, 
for wliosG assistsince in llio 4liscliar^e of a most 
responsible duty it has been uiideftakui), tlio I’ol- 
lowing 'frcutisc on the I^aw ainl Jh’actlce of Naval 
Courts-Martial. 

On foixiigii stations, wliovo it is impossible to 
obtain tho opinion of the superior autliurities on 
questions that may arise in the course of a trial, 
a work of refemicc, ada])tod to the present time, 
is universally uckiK)wle<lgod to be w'unting. If the 
Autlior lias sueeecded in explaining the form of 
proceedings required to be obsciwcd at courts- 
martial, and in directing the attention of the 
ollicors coinjiosiiig those courts to the rules of evi¬ 
dence usually followed in criminal jurisprudence, 
the objects he had in view will be accomplished ; 
and he is not without ho]>c that his endeavours 
may, in some degree, prove beiiolicial to the service 
in general. 
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INTRODUCTION. 

Government of the Naot/ in former times. — Instructions 
issiied by II. R. H. the. Duke (f York to Sir John Meunds 
in June, 1661. —Principal Jmws now affectiny the Naval 


It wqs not until 1601 that the legislature enacted 
s])ccisil laws foi” the government of the Royal Navy, 
which had existed for upwards of 170 years before 
that period. In the second year of the reign of 
Richard 11., when merchants and the Cinque Ports 
provided the sovereign with ships for war pur¬ 
poses, an Act of Parliament was passed, awarding 
a penalty of one year’s imprisonment, and forfeiture 
of double the amount of wages received, for those 
mariners who “ flee out of the service without 
license of^thc admirals or of their lieutenants.” 
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NAVAL COUBTS-MAETIAL. 


By Bubsequent Acts, this crime was made puniaJi- 
able as felony, to be tried by the Lord-Admiral, or 
his deputies, or the justices of the peace in tlic 
county where the offence was committed. With 
the exception of desertion, all offences against the 
discipline of war were punished in former times 
according to the orders of the King in council, and 
even of the Admirals of England; but the declara¬ 
tion which had been made in the reign of Charles I., 
against the exercise of tliis prerogative, occa¬ 
sioned that authority to receive the sanction of 
Parliament by the Act 13 Chas. 2., cap. S).: that 
Act was a general collection of the ordinances in 
use before, and may be considered as the foundation 
of martial law. 

Prior to the passing of the Act 13 Clias. 2., all 
complaints made against persons in the fleet were 
referred for investigation to two or three of the 
senior officers, whose decisions were to be founded 
on the ^'‘magen of irar.'” Tlie authority of these 
courts was defined and confirmed by this Act; they 
became legalised tribunals, with power to examine 
witnesses on oath j the crimes of which they might 
take cognizance, and the punishments to be in¬ 
flicted on offenders, were clearly laid down: thus 
the social condition of both officers and men was 
raised to a proper standard; the law was exhibited 
in each ship, and read to the crew at certain times; 
the rules of discipline and war were condensed in a 
plain Act of Parliament, so that every man might 
know the laws to which he was amenable, and the 
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consequences that would accrue to him for a breach 
of those laws. 

The following extract of instruetions issued by 
H. R. H. the Duke of York, in June, 1661, to “ Sir 
John Mennds, Knight, Captain of His Majesty’s 
ship the ‘ Henry,’ and Vice-Admiral and Com- 
mander-iii-Chief of His Majesty’s Fleet in the Nar¬ 
row Seas,” &c., may be of interest to the reader:— 

“ First, above all things, You arc to provide that 
God be duly served twice every day in His Ma¬ 
jesty’s sayd ship, and in every other ship’s company 
under your charge, according to the usuall prayers 
and liturgy of the Church of England. 

“Secondly, You are to take care that all men 
employed under your command in this expedition, 
live orderly and peaceably together; and to cause 
every captain, master, and other ofliccr, belonging 
to every ship and vessell in the fleet, faithfully to 
perform the duty of his place. And if any seaman 
or other in your ship shall commit murthcr or man¬ 
slaughter, you shall send him in safe custody to the 
next gnolc, where he is to be received and kept in 
safety, as the keepers will answer the contrary at 
their perills, untill he shall hjivc his tryall ac¬ 
cording to law. And if any shall raise faetion, 
tumult, or conspiracy, or shall quarrell, fight, or 
draw blood, or weapon to that end, or shall be a 
common swearer, blasphemer, railer, drunkard, pil¬ 
ferer, or sleep on his watch, or make noise, or not 
betake himself to his place of rest after the watch is 
sett, or shall not keep his cabin cleanly, or be dis- 
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contented with the proportion of victuals assigned 
unto him, or shall spoyle or >vaste them or any 
other necessary provision for the ship, or shall go 
on shore without leave, or shall coramitt any inso- 
lency or disorder, or be found guilty of any other 
crime or olfence, you arc to use due severity in the 
present punishment and reformation tlicreof with¬ 
out delay, according to the known orders and customs 
of the seas; and this strict course you are to cause 
to be duly exci'cised in your o\vne and in every 
other ship or vesscll in the fleet,” &c. 

The principal laws now aflTecting the Naval Ser¬ 
vice will be found in the four tbllowiiig Acts of 
Parliament; 

1st. 22 Geo. 2. cap. 33. (This act repeals the 
13 Chas. 2. cap.!}.) 

2nd. 19 Geo. 3. cap. 17. 

3rd. 10 & 11 Viet. cap. .'59. 

4th. 10 & n Viet. cap. 62. 

And the Queen’s Regulations and Admiralty In- 
stinictions issued to the fleet in 1844. 
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CHAPTER L 

CONSTITUTION OF COURTS-MARTIAL. 

Constitution of Naval Courts^MurtiaL — Cotnmander^in- 
Chiif has not^ by virtue of hU Office only^ Authority to 
call ami assemble Courts^ hfartiaL — Ufuler what Cir^ 
cumstances Comma7ider^in* Chief may preside at a Courts 
Martial m Foreign Ports^ — Scfiwr Offiarrs of Five or 
more Ships detached to Ik empowered to hold Courts- 
Martiah — Case of Commtpdore Johnstone and Captain 
SuttOJu— When it may he hnproper for the Second OffietT 
in Command to preside at a Court-Martial. — Com¬ 
ma nders-ifi^ Chief at the Home Ports 7nay he ordered to 
p7*cside at Courts-Martial. — Objections made to par¬ 
ticular Officers ns Metnbers. — Whm Members are called 
upon to give Kvidence. — When Officers under the Hank 
of Post Captain may constitute a Porthm of the Court. — 
Officers receiving official Notificaiiou of l^omotton. ^ 
Officers proinoted by Commanders-in-Chief not to sit us 
Members fmtil confirmed in their respective. Ranks. — 
Lieute^iants acting as Captains of rated Ships^ — fHien 
two or 7nore Captains are borne on the Hooks of one Ship. 
— Officers on Half-Payy or doing Duty as Secretaries^ 
not eligible as Members of a Court-Martiah — Admirals 
must have their Flags flying at the Port where the Court- 
Martial is assembled. — Captains inust bt present with 
their Ships to be eligible as Members. — Captains of Ships 
lost not eligible as Members. — Position to he occupied by 
Captains of the Fleet and Commodores of the First Class 
when attending as Members.—Cases where the Attendance 

of Members may be excused.—Officiating Judge-Advocate 

B 3 
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to he appointed* — Court not to be adjourned over One 
Day. — When Circumstances prevent the Court from 
pronounciny Seiitence. — Case of Captain Harrisy of 
IL M. S. ** Jlussar.** — Mode of proceediny at the A$^ 
semhliny of the Court. — Court not to be discharyed from 
giving their Judgment. 

It is to be regretted t!iat the several sections of 
the act 22 Oco. 2. cap. 33. (from 6. to 14.), 
which pi’ovide for the constitution of courts-mar¬ 
tial, should be so ambiguously worded as, in many 
cases, to leave the meaning and intention of the 
legislature extremely difficult to define. In pro¬ 
ceeding to the consideration of these sections, it 
may be well to remark, that the explanations which 
will be given, arc in accordance with the usages of 
the service,—usages which are sanctifted by time 
sufficient to make them binding in all future cases, 
unless it should appear that they are contrary to 
the spirit of the Act on which they are founded, or 
to the common law of the land. 

Section G. enacts, “ That from and after the 25th 
day of December, 1749, the Lord High Admiral 
of Great Hrituin, or the commissioners for exe¬ 
cuting the office of Lord High Admiral of Great 
Britain for the time being, shall have full power 
and authority to grant commissions to any officer 
commanding in chief any fleet or squadron of ships 
of war, to call and assemble courts-martial, con¬ 
sisting of commanders and captains; and that in 
case any officer commanding in chief any fleet or 
squadron of ships of war (who shall be authorized 
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by the Lord High Admiral, or the commissioners 
for executing the office of Lord High Admiral for 
the time being, to odl and £»seinblc courts-martial 
in foreign parts) shall happen to die, or be recalled, 
or be removed from his command, then tlic officer 
upon whom the command of the said fleet or squa¬ 
dron shall devolve, and so from time to time the 
officer who shall have the command of the said fleet 
or squadron, shall have the same power to call and 
assemble courts-martial os the first coininandcr- 
in-chief of the sold fleet or squadron was invested 
with.” 

This clause is clearly expressed and needs no 
comment, except that a commander-in-chief has 
not by virtue of his office only the power and 
authority to call and assemble courts-martial in 
foreign parts, but that iK)wcr and authority must 
l)e vested in him by special warrant from the Lords 
Commissioners of the Admiralty, which warrant, 
if the commandcr-in-chicf shall happen to die, or be 
recalled, or be removed from his command, is to 
be transferred to, and acted upon by, the officer 
who succeeds to the chief command of the fleet or 
squadron. 

Sect. 7. — “ Provided always, and it is hereby 
enacted and declared, that no commander-in-chief 
of any fleet or squadron of His Majesty’s ships, or 
detachments thereof, consisting of more than five 
ships, shall preside at any court-martial in foreign 
parts, but that the officer next in command to such 
officer commanding in chief shall hold such court* 
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martial and preside thereat, any law, custom, or 
usage to the contrary notwithstanding.” 

This clause would authorise the commander-in- 
chief on a foreign station having under his com¬ 
mand, either actuaVy present with him or on detached 
service, fewer than five officers quaUJied by rank to 
sit as members, to preside himself at any court- 
martial assembled by his order. The numerous 
instanees that have occurred where the proceedings 
of courts-martial have been pronounced by the law 
officers of the crown to be illegal in consequence of 
comraanders-in-chief liaving sat as members, arc 
where such commanders-in-chief have on the sta¬ 
tion under their command a sufficient number of 
officers qualified hy rank to form a Court without 
them. It is, however, a subject deserving much 
attention, how far a cominander-in-chief would be 
justified in presiding at a court-martial assembled 
by his order, in a case where he had, prior to issu¬ 
ing such order, investigated the particulars of the 
complaint by examining witnesses, thereby in a 
manner prejudging the facts, and probably hearing 
evidence of a character which he had no business to 
hear. And, further, whether he could consistently 
order the execution of a sentence of capital punish¬ 
ment awarded by a Court of which he was a member. 

The term commander-in-chief in this section 
was evidently meant to apply not only as it is tech¬ 
nically understood in the navy, but to all officers 
having the chief command of any number of ships 
detached from a fleet or squadron, and therefore 
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would include the senior officers of squadrons ab¬ 
sent from the commander-in-chief. The word de¬ 
tachment must be considered as applicable to that 
portion of ships which has been detached or sent 
away from the fleet or squadron in charge of a 
senior officer. The words are imperative, “ that no 
cominander-in-chief of any fleet or squadron in 
foreign parts, consisting of more than five ships, 
shall preside at a court-martial.” Now although a 
part of the fleet or squadron may have been de¬ 
tached by him, or separated from liim by accident, 
yet such detachment, remaining subject to his com¬ 
mand, is still part of his fleet or squadron. The 
true intent and meaning of this section appears to 
be, that a commander-in-chief on a foreign sta¬ 
tion, having under his command, either actually 
present or on detached service, five officers who 
by rank are eligible to sit as members of a court- 
martial, shall not preside at such Court. 

Section 8. enacts, “ That from and after the 
25th day of December, 1749, in case any coin- 
mander-in-chief of any fleet or squadron of His 
Majesty’s ships or vessels of war in foreign parts 
shall detach any part of such fleet or squadron, 
every commander-in-chief shall, and he is hereby 
authorized and required by writing under his hand 
to empower the chief commander of the squadron 
or detachment so ordered on such separate service 
(and in case of his death or removal, the officer to 
whom the command of such separate squadron or 
detachment shall belong) to hold courts-martial 
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during the time of such separate service, or until 
the commander of the said detachment for the time 
being shall return to his comTnander>in.chief, or 
shall come under the command of any other his supe¬ 
rior officer, or return to Great Britain or Ireland.” 

Section 9. provides, “ That if any five or more 
of His Majesty’s ships or vessels of war shall hap¬ 
pen to meet together in foreign parts, then and in 
such case, it shall be la^vful for the senior officer of 
the said ships or vessels to hold courts-martial, 
and preside thereat from time to time, as there 
shall be oceasion, during so long time as the said 
ships or vessels of war, or any five or more of them, 
shall continue together.” 

Wc have seen by section 6., that the commander- 
in-chief of a fleet in foreign parts has not the 
power to call and assemble courts-martial, unless 
he has authority to that effect from the Lords Com¬ 
missioners of the Admiralty; and, by section 8., 
that the commander of a detached squadron must 
be empowered by his commander-in-chief to hold 
courts-martial; it is not probable, therefore, that 
the legislature intended to vest the senior officer 
of five or more of His Majesty’s ships, meeting by 
accident in foreign parts, with a power not pos¬ 
sessed even by the commander-in-chief of a fleet 
unless xmder the authority of a warrant from the 
Admiralty; we are consequently led to infer that 
this section is meant to apply solely to an officer 
specially ordered to try certain ddinquents^ and that 
it merely provides that such officer, acting on the 
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special order referred to, may preside at the court- 
martial, notwithstanding he may be the senior 
officer at the port or place where the Court is 
assembled. 

In proof of this view of the section in question, 
we may instance the memorable case of Commodore 
Johnstone and Captain Sutton, which occurred in 
1787. 

Early in the year 1782, Commodore Johnstone in 
charge of a squadron proceeding to the East Indies, 
encountered a French fleet at St. Jago, one of the 
Cape de Verde Islands, and not being satisfied with 
the conduct of Captain Sutton of the “ Isis ” in 
the action which ensued, placed him under arrest, 
and appointed another captain to the command of 
his ship. On arriving in the East Indies, Sir Ed¬ 
ward Hughes, the commander-in-chief, declined 
ordering a court-martial for the trial of Captain 
Sutton : ah appeal was subsequently made to the 
Admiralty, and on the Ist December, 1788, he was 
arraigned on the charges exhibited against him by 
Commodore Johnstone, and the Court pronounced 
sentence of honourable acquittal. On this Captain 
Sutton entered an action in the Court of Exche¬ 
quer, and obtained a verdict, with 50002. damages, 
which, on a new trial, were increased to 6000/. 
Commodore Johnstone then brought a writ of error 
in the Exchequer Chamber, which was argued be¬ 
fore the Earl of Mansfield, Lord Chief Justice of 
the Court of King’s Bench, and Lord Lough¬ 
borough, Lord Chief Justice of the Court of Com- 
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mon Pleas, and their Lordships declared that the 
judgment of the Court of Exchequer ought to be 
reversed. This decision was afterwards confirmed 
by the House of Lords. 

The main ground on which Captain Sutton rested 
his action ^vas, that the Commodore had kept him 
under arrest for a longer period than was necessary, 
because he might and ought to have tried him at 
the time the offence was alleged to have been com¬ 
mitted. The argument for the plaintiff in error 
on this point was as follows: — 

“ The 6th section of the Act 22 Geo. 2. cap. 33., 
gives the Lords Commissioners of the Admiralty 
power to grant commissions to any commanding 
officer to call and assemble courts-martial, con¬ 
sisting of commanders and captains. By this it 
appears that the power of assembling a court-mar¬ 
tial is not necessarily incident to the office of a 
commander-in-chief, but must be derived from u 
commission to be granted by the Commissioners of 
the Admiralty. The averment is therefore bad, 
that it teas his duty as commander-iii'chief to order a 
court-martial. The plaintiff in error could not 
within this clause have the power to hold a court- 
martial without such commission. To enable him 
to hold a court-martial two things were necessary; 
1st. That he had a commission giving him such 
authority: 2ndly. That there were a competent 
number of officers.” • 


• 1 D. &E.511. 
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Lords Mansfield and Loughborough admitted the 
correctness of this argument, for in their judgment 
they remarked; 

“ As to the first averment, that by law it was 
incident to the duty of his office as commander-in- 
chief to hold a court-martial, now the contrary is 
manifest firom the statute law of the land. The 
allegation is a proposition in law, and stands upon 
the record. It is false, and therefore the basis of 
the charge, that the defendant had authority, is 
wanting; and this objection we think fatal.” • 

Section 10. enacts, “ That where any material 
objection occurs which may render it improper for 
the person who is next in command to the senior 
officer, or commandor-in-chief of any fleet or squa¬ 
dron of His Majesty's ships or vessels of war in 
foreign parts, to hold courts-martial or preside 
thereat, in such case it shall be lawful for the Lord 
High Admiral, or the commissioners for executing 
the office of Lord High Admiral for the time being, 
as also the commandcr-in-chief of any such fleet or 
squadron of His Majesty’s ships in foreign parts 
respectively, to appoint the third officer in command 
to preside at or hold such court-martial.” 

The material objections which may render it 
improper for officers to sit at courts-martial, which 
will presently be considered, vrill of course be appli¬ 
cable as well to the president as to other members. 

Section 11. empowers the Lords Commissioners 


• 1 D. & E. 548. 
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of the Admiralty to appoint officers In the ports 
of Great Britain or Ireland to hold courts-niartial. 

Section 12. enacts, “That from and after the 
25th day of December, 1749, no court-martial, to 
be held or appointed by virtue of this present Act, 
shall consist of more than thirteen, or of less than 
five persons, to be composed of such flag-officers, 
captains, or commanders then and there present, 
as are next in seniority to the officer who presides 
at the court-martial.” 

Section 13. enacts, “ That nothing herein con¬ 
tained shall extend, or be construed to extend, 
to authorize or empower the Lord Iligii Admiral, 
or the commissioners for executing the office of 
Lord High Admiral, or any officer empowered to 
order or hold courts-martial, to direct or ascertain 
the particular number of persons of which any 
court-martial to be held or appointed by virtue of 
this present Act shall consist.” 

Section 14. enacts, “ That in case any court- 
martial shall, by virtue of this Act, be appointed to 
be held at any place where there are not less than 
three, nor yet so many as five officers of the degree 
and denomination of a Post Captain, or of a superior 
rank, to be found, then it shall be lawful for the 
officer at the place appointed for holding such 
court-martial, who is to preside at the same, to 
call to his assistance as many of the commanders 
of His Majesty’s vessels, under the rank and degree 
of a post captain, as, together with the post captains 
then and there present, will make up the number 
of five, to hold such court-martial.” 
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It appears to have been the intention of the legis¬ 
lature, that courts-martial should, as far as possible, 
be composed of the senior officers of the fleet. The 
Act makes no provision for the exclusion of mem¬ 
bers generally on any account,—it merely provides 
that where it shall be improper for the officer next 
in command to the senior officer to hold courts- 
martial in foreign parts, the officer third in com¬ 
mand is to preside. Neither the prosecutor nor the 
prisoner have any legal right to challenge a mem¬ 
ber of the Court; but this privilege has always been 
allowed the prisoner, not to the full extent as in 
the courts of common law, but on good and suffi¬ 
cient reasons adduced. The proper time for ob¬ 
jecting to any particular member or members is 
prior to the Court being sworn, — the reason for 
so doing must be on the ground of prejudice or 
interest. A prisoner might object to any man 
sitting as his judge, who had shown animosity 
towards him; or who had, before the trial, ex¬ 
pressed a decided conviction of his guilt; or was 
so interested in the issue as might bias his judgment 
in the opinion he would be called upon to give. If 
any member had sat at a court of inquiry on the 
matter about to be tried by court-martial, he 
might with propriety be objected to, for besides his 
having given his opinion on the case, he must 
liave heard the evidence of witnesses, not delivered 
on oath, and it cannot be supposed that be could 
altogether divest his mind of the impressions such 
evidence may have caused. On this objection 
being made, the Court have usually decided, that 
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when the officers who have composed a previous 
court of inquiry have given an opinion in their re • 
port adverse to the prisoner, they should not sit as 
members of the court-martial; but otherwise, if 
they have not given any such opinion. A grand- 
juror cannot sit as one of the petty jury on the 
indictment of a person against whom he has found 
a true bill; and the case of ofiicers sitting as mem¬ 
bers of a court-martial, for the trial of persons 
whom they have previously judged at a court of 
inquiry, may be considered analogous. Another 
fair objection would be, that tiie party was under 
twenty-one years of age, and therefore, in con¬ 
sideration of law, an infant. We find, that by the 
wisdom of tlie common law, an infant cannot be a 
juror; and we therefore think it may be presumed, 
that the legislature, in constituting courts-martial, 
did not intend that a person incapable of being a 
juror at the common law should be capable of 
acting in the capacity both of judge and juror 
upon a court-martial. In May, 1802, Lieutenant 
P. Fothell, of the Royal Marines, serving on board 
His Majesty’s ship “ Venus,” was tried by court- 
martial for disobedience of orders, and sentenced 
to be placed at the bottom of the list of first- 
lieutenants. Mr. Fothell appealed to the King in 
Council against this sentence, on the ground that 
Captain Robert Fanshawe, one of the officers com¬ 
posing the court-martial, was, when a member of the 
Court, under the age of twenty-one years. The 
law officers of the crown being desired to give 
their opinion whether, supposing the circumstance 
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stated by Mr. Fothell to be correct, the proceedings 
and sentence of the Court should be considered 
legal, pronounced the sentence void and the pro¬ 
ceedings illegal. A member could not be objected 
to on the ground that he “had sat at a previous 
court-martial, on the trial of cither u 2 >rosecutor 
or prisoner, implicated in charges connected with 
each other, or of a recriminating nature.” * It is 
difficult to imagine on what ground an objection 
could be sustained on account of interest, f 

It has happened in our criminal courts that the 
presiding judges have been culled upon to give evi¬ 
dence ; but, after doing so, they have not resumed 
their seats on the bcncli during the trial: the same 
course ought, in certain cases, to be observed at 
courts-martial. If a member be called as to cha- 
ractcj’, or to j)rovc or dispi*ovc any immaterial point, 
it would not be necessary that he should afterwards 
witlidmw from the Court; but if the fact to which 
he deposes be material, as tending to the proof of 
the guilt of the accused, it would be better that he 
should not sit in the capacity of judge after giving his 
evidence, provided a sufficient number of members 
remained to constitute a Court: if it were otherwise, 
and the Court could not proceed without his assist¬ 
ance, he must resume his seat; for the law directs 
that the proceedings shall not be delayed. A crime 
might be committed in the presence of all the cap¬ 
tains and commanders in the fleet: surely, in such 

* M'Arthur, vol. i. p. 276. 

I Vide Appendix, No. TIL ' 

C 
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a case, it could not be said that those captains and 
commanders would not be competent to try the 
offender. “ The judges of the Court and the jurors 
may be sworn as witnesses for any of the parties; 
for they can have no interest in the issue of the 
trial, and no bias of any kind to give evidence 
against the truth.”* It is only when the Court 
decide that the objections raised by the prisoner 
are of sucli a nature as to render it inconsistent 
with right and justice that a member should sit 
in judgment on the matter in issue, that the Court 
should dispense with his presence at the trial, f 
It need scarcely be remarked, that neither the 
prosecutor nor prisoner can sit as members of the 
Court. That no man can be a judge in his own 
cause, is such a rule of justice, that Lord Hobart 
asserts it to be more binding than even an act of 
parliament. 

A court-martial cannot consist of more than 
thirteen, or of less than five, persons, and must be 
composed of such flag-officers and captains, “ then 
and there present'* as arc next in seniority to the 
officer who presides; but wlicn there are only three 
officers of the rank of flag-officer or captain, the 
two senior commanders of the ships present are 
to constitute a portion of the Court to make up the 
number of five. A third commander sitting as a 
member of a court-martial, under any circum¬ 
stances, would render the proceedings illegal. J A 

* Blackstono’s Comm. 

t Queen’s Regulations, chap. vii. tirt. 5., p. 76. 

t Vide Appendix, No. VI. 
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commander acting in the capacity of captain can 
sit only in the rank in which he is confirmed. 
A lieutenant acting as commander cannot sit as a 
member of a court-martial; and a commander 
acting as captain cannot sit if his place could be 
occupied by a commander of a ship present whose 
commission bears date antci’ior to the commander’s 
commission of the acting captain. 

If a captain being in command of one of Her 
Majesty’s ships abroad should receive official notifi¬ 
cation from the Admiralty, or the commandcr-in- 
chief of the station on which he is serving, of his 
having been projnotcd to tlic rank of flag-officer, 
he is, during the sitting of a court-martial, to hoist 
his proper flag and to take rank thereat accordingly. 
Commanders receiving official information in the 
manner above described, of their promotion to the 
rank of captain, arc to take their seats at courts- 
martial according to their seniority as captains.* 

Commanders and lieutenants pix)moted by com¬ 
manders-in-chief abroad cannot sit as members of 
a court-martial in the rank to which they have 
been so promoted, unless they have received official 
notification from the Admiralty of confirmation in 
their respective ranks, f Admirals upon foreign 
stations arc directed to fill up vacancies occasioned 

* Admiralty Circular, No. 17., July, 1846. This circular 
makes do provision for lieutenants who maj b&ve received 
official notification of their promotion to the rank of commander^ 
sitting as members of a court*martial; 

f Vide Appendix^ No. IV« 


c 2 
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by death, and although their Lordships always 
grant commissions to officers appointed to such 
vacancies, yet tlie law officers of the crown have 
given it as their opinion, that persons so promoted 
are not legally competent to sit at courts-martial as 
possessing tlic i*ank to which they are so advanced 
abroad, until they have been confirmed in that rank 
by the Lords Commissioners of the Admiralty. 

A lieutenant appoir>tcd by a comniander-in-chicf 
to act as captain of a rated slap in a vacancy, to 
which the coininandcr-in-chicf would have been 
authorised to promote a commander to be a post 
cajitain, may sit as a member of a court-martial 
according to his seniority ns a commftnder.* 

Where there arc two or more officers borne on 
the books of one of Her Majesty’s ships for full pay, 
wlio by rank and seniority arc entitled to sit as 
raembere of a court-martial (which is frequently 
the ca.se in surveying vessels, &c.), they should take 
their scats accordingly, provided the sliip in which 
they are borne is actually then and there present 
at the place whore the court-martial is held. 

Captains and commanders on half pay, and ha ving 
no executive duty to perform, but being on board 
Her Majesty’s ships in the capacity of secretaries to 
flag officers, &c., arc not eligible to sit as members 
of a court-martial. 

It has occurred in sevcml cases that admirals 
and captains have been sent for from distant places 


* Quecn '0 Regulations, art 2., p. 11. 
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to sit as members of courts-martial. Such ad¬ 
mirals, however, must have their flags flying on 
board some ship in commission where the court- 
martial is assembled; the presence of their respec¬ 
tive squadrons is not necessary. An admiral’s 
authority is derived from the commission which 
directs him to hoist liis flag, and in whatever ship 
that flag is displayed it affords pnmiX facie evidence 
of his being in actual service and full pay, and 
therefore, according to his seniority, eligible to sit 
as a member of a court-martial. A captain’s com¬ 
mission is for one particular ship, and unless that 
ship be present at the place where tlic court-mar¬ 
tial is held, he cannot sit as a member: for instance, 
it would not be lawful to oi*dcr a captain to leave 
his ship at Plymouth, and pi'oceed to Portsmouth, 
there to be borne on the books of a ship as a super¬ 
numerary, for the purpose of sitting as a member 
of a court-martial; the words then and there pre- 
sent,” which are found in the J2tli section of tlie 
Act 22 Geo. 2. cap. 33., are evidently intended to 
apply to the presence of the ships to which the 
members belong. But an admiral might be ordered 
to leave his squadron at Plymouth and hoist his 
flag in any vessel in commission at Portsmouth, 
and then legally sit as a member of a court-mar¬ 
tial ; nor would such order be a violation of the 
13th section of the Act referred to, wherein it is 
enacted, that neither the Lords Commissioners of 
the Admiralty, nor the officer appointed to hold 
courts-martial, shall direct or ascertain the parti- 
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cular number of persons of which the Court is to 
consist; tliis clause is only intended to deprive 
them of the power of directing that any particular 
flag»officers or captains shall not sit, who by rank 
and seniority are entitled to do so. 

On the trials of Admiral Kcppel and Vice-Ad¬ 
miral Sir Hugh Paliser, the flag-officers of the fleet 
who were commanding at the Norc, in the Downs, 
and at Plymouth, were chosen by the Lords Com¬ 
missioners of the Admiralty to be at Portsmouth 
in a situation to sit as members of the courts-mar¬ 
tial, by directing them to repair thither and hoist 
their flags on board of some particular ships named 
for that purpose. * 

Although by the 21st section of the Act it is 
enacted, that all the command, power, and autho¬ 
rity given to the officers of Ilis Majesty’s ships, 
shall remain and be in fulf force in the event of 
their ships being lost, until they shall be regularly 
discharged from the service, or removed into other 
shij)s of war, or until a court-martial shall be held 
to inquire into the causes of the loss of the said 
ships, the captains and commanders of such ships 
are not eligible to sit as members of courts-mar¬ 
tial, according to the provisions of the 12th section 
of the Act, which, as before observed, is applicable 
only to officers commanding ships then and there 
present where the Court is assembled. 

Captains of the fleet and commodores of the 


• McArthur, rcl. i* p. 230, 
I Vide Appendix^ No, VII. 
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first class take their scats at courts-martial next 
below the junior rear-admiral, and vote accordingly. 
This rule, however, docs not extend so far as to 
apply to these officers being president of tl»e Court, 
unless their seniority entitles them to be so; neither 
can they sit as members of a court-martial if there 
should happen to be a sufficient number of senior 
officers present to constitute a full court without 
them ; it is only when they are culled upon to act 
that they are to occupy u position above that which 
their mere seniority as captains entitles them to. If 
the captain of the fieet be a flag-officer, he takes 
precedence at a court-martial accordingly.* 

All doubts that may have existed as to the power 
of the Courts to dis^wnse with the attendance of 
members in cases of sickness, or ot/ter extraordinary 
and indispeyisable occasions^, arc removed by the 
2nd section of the Act 19 Geo. 3., cap. 17., which 
provides “ That the proceedings of any court- 
martial shall not be delayed by the absence of any 
of its members, provided a sufficient number doth 
remain to compose such Court, which shall and is 
hereby required to sit from day to day (Sunday* 
alwaj's excepted) until the sentence be given; 
anything hereinbefore contained to the contrary 
thereof in anywise notwithanding. And no mem¬ 
ber of the said court-martial shall absent himself 

A 

from the said Court during the whole course of 
the trial, upon pain of being cashiered from His 
Majesty’s service, except in case of sickness, or 

• Vide Appendix, No. V. t App. No. I. 
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other extraordinary and indispensable occasion, to 
be judged of by the said Court.” 

Sickness, of course, is a valid reason for the non- 
attendance of an officer who, by his rank and 
8eniority,^ught to sit as a member of the court- 
martial ; on this plea, the evidence of the surgeon 
should be required on oath, and if he asserts that 
the attendance of liis patient would endanger his 
life, or even that his hcaltli would suffer thereby, 
the Court could not hesitate to dispense with his 
presence. It might also be considered a good and 
sufficient rcawn for disixinsing with the attendance 
of a member, at any stage of the proceedings, that 
his presence was required on board his ship, to 
rescue her from a position of great danger,—always 
provided a sufficient number of officers remained 
to constitute a Court, — or that an emergency of 
the public service recpiired a ship in a distant place. 
In the year 1777, a case was submitted to Mr. 
Thurlow with reference to members absenting 
themselves from a court-martial after the trial is 
begun, on which he remarked: “ A comraaiider- 
in-chief would not choose to intcirupt a court- 
martial, without a pressing occasion; but if such 
occasion should require the service of a member, 
I should advise the commanding officer to order it 
accordingly.” , 

Every flag-officer and captain in sight, whether 
within or without the limits of the port., shouhl 
obey the signal to go on board the ship where the 
court-martial is ordered; it will then be for the 
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Court, to consider whether the reasons that may be 
adduced by any of them are of that extraordinary 
and indispensable nature, as to authorise their non- 
attendance as members; the fact of their being 
under sailing orders, and about to depart^ has been 
held to be not a sufficient reason. But a Court 
may be assembled and legally proceed in the trial of 
any person, in the presence of senior officers de¬ 
tained in quarantine, who, by law, ore prohibited 
from holding intercourse with others who are not 
in quarantine. If a flag-officer or captain should 
arrive after the Court is sworn, such flag-officer or 
captain would not be required as a member thereof; 
the provisions of the act being fulfilled by the 
attendance of the qualified officers present at the 
time when the Court is formed.* 

In the absence of the Judge-Advocate and his 
deputy, the president, with the concurrence of the 
members of the court-martial, appoints some per¬ 
son to fill the office; a notification to the person 
intended for this duty should be given immediately 
the court-martial is ordered, so that the sum¬ 
monses for the attendance of witnesses, a copy of 
charges to the prisoner, and notice to the prose¬ 
cutor, may be issued in due time. 

The usual hour for the Court to assemble is nine 
o’clock in the morning : — by the 2nd section of 
the Act 19 Geo. 3., cap. 17., they are required to sit 
from day to day (Sunday always excepted) until 
the sentence be given ; the adjournment of the 

* Vide Appendix, Nos. IX. and X. 
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Court over one day would render the sentence void 
and the proceedings illegal. If anything should 
occur to prevent the court-martial from proceeding 
to sentence, the Court must of course be dissolved, 
and the prisoner may be brought to trial the first 
convenient opportunity afterwards. In Novem¬ 
ber, 1823, a court-martial was held at Plymouth 
on Captain Harris, of His Majesty’s ship “ Hussar,” 
for disobedience of orders ; owing to the sudden 
illness of the president, who subsequently died, the 
Court, after adjourning from day to day for want of 
a sufficient nuniber of members, dissolved itself: — 
another court-martial was consequently ordered to 
assemble for the trial of Captain Harris, at which 
he was most honourably acquitted. 

If a member of a court-martial, after being 
sworn, is excused from attendance, on any ground, 
he must resume his scat whenever the cause for 
which he was excused sliall have ceased. So, in 
case of sickness, the evidence of the surgeon will be 
required at each sitting of the Court. 

At naval courts-martial the officers composing 
the Court take their seats thereat according to their 
respective rank and seniority, as follows;—viz. 
1, 3, 5, 7, 9, 11, on the right of the president; 2, 4, 
6, 8, 10,12, on the left of the president. The pre¬ 
sident sits at the head of the table j the Judge- 
Advocate at the bottom; the prosecutor stands on 
the right of the president; the prisoner behind, and 
the witness under examination, on the right of, the 
Judge-Advocate. 
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As soon as all the members, together with the 
prosecutor and prisoner, are present, and the au¬ 
dience admitted, the Judge-Advocate, by direction 
of the president, calls over the names of the mem¬ 
bers of the court-martial, and of the witnesses, and 
reads aloud the order for assembling the Court; he 
then hands his warrant of appointment to the pre¬ 
sident for signature, and it also is read; after 
which it is his duty to administer to each of the 
members the oath prescribed in the 3rd section of 
the Act 10 & 11 Victoria, cap. 59. The presi¬ 
dent must afterwards administer to the Judge-Ad¬ 
vocate the oath enjoined by the same Act. 

It is usual for tlie court-martial to assemble on 
board the ship to wJiich the president belongs ; it 
may be held, liowovcr, in any ship in commission; 
it cannot take place on shore without the authority 
of a special Act of Parliament. Such an Act was 
])assed in the year 1779, to authorise the Lords 
Commissioners of the Admiralty to adjourn the 
court-martial to be held for the trial of Admiral 
the Honourable Augustus Koppel to such conve¬ 
nient place on shore as their Lordships might deem 
necessary or expedient. This Act, though expired, 
is inserted in the Admiralty Statutes as a prece¬ 
dent. (19 Geo. 3. cap. 6.) 

When the Court has once been assembled and 
sworn according to Aej^of Parliament, they cannot 
be discharged from giving their judgment upon 
the case before them; neither the Admiralty nor 
the person >vho ordered the court-martial can au- 
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thoriae the conclusion of the trial before its natural 
period; but a writ of prohibition from the Court 
of Queen’s Bench directed to the members of a 
court-martial, commanding them to cease their pro¬ 
ceedings, must be obeyed.* 

* For cBses illustrative of the constitution of courts-martial, 
see Appendix, from No. I. to No. X. 
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FORMS OF rnOCEEDlNO IN NAVAL COURT8-MAETIAL. 

Period within which Complaints must be made in IFritin^.— 
Prisoner to be furnished with a Copy of the Charges. — 
Mode of I*roceeding when t/w Court is sworn. — All 
Evidence to be given on Oath. 

Ko charge or complaint against any person can be 
taken cognizance of at a naval court-martial, un¬ 
less the same be rnatlc in writing* to the Lords 
Commissioners of the Admiralty, or to the com- 
mandcr-in-chief of the squadron to which the of¬ 
fender may belong, and within three years of the 
committal of the offence, or within one year after 
the return of the ship, or of the squadron, in which 
the offender may have been serving, into any of 
the ports of Great Britain or Ireland, or within 
one year after the return of the offender to Great 
Britain or Ireland. But if the complaint be made 
within three years after the committal of the 
offence, a court-martial may legally proceed to 
trial, notwithstanding the party accused may have 
returned more than one year into any of the ports 
of Great Britain or Ireland before such complaint 
was made. The time, therefore, for commencing 
a prosecution for a breach of the naval articles of 
* Queen's Begulations, chap. vii. art, 2., p. 77. 
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vral* is limited by statute; but should an offender 
fly from justice, lie would be precluded from all 
the advantages of the limitation, and subject to 
trial at any period whenever l»is arrest might be 
effected. • 

Except in cases of mutiny, or under such other 
pressing circumstances as might render delay in¬ 
expedient to the public service, the prisoner must be 
furnished with a copy of the charges or complaints 
against him at least twenty-four hours prior to the 
commencement of the trial f; an omission on this 
point would render the proceedings invalid. This 
indulgence is not generally granted in our criminal 
courts. “ At the Old Bailey, a copy of the indict¬ 
ment cannot regularly be obtained wthout an 
order from the court; and it is a common practice, 
on the circuits, to apply to the court for a copy at 
the time of the trial. This practice appears to 
have been first adopted at the Old Bailey, in pur¬ 
suance of an order mode by some of the Judges for 
the regulation of those sessions in the 26th year of 
Charles II. It was then ordered ‘ that no copies 
of any indictment for felony be given without spe¬ 
cial order, upon motion made in open court at the 
general gaol delivery, for the late frequency of 
actions against prosecutors, which cannot be with¬ 
out copies of the indictment, deterreth people from 
prosecuting for the king upon just occasions.’” J 

• Vid4 Appendix, Nos. XU nnd Xllf. 

t Queen's RegulatlouSp chap, viu art 3.» p. 77. 

( 2 PliilHps's Law of Evidence, 175. 
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The prisoner is not entitled to have a previous 
communication made to liim of the written evidence 
by which the charge or cliarges against him are to 
be proved. 

The court-martial being formed, the charge or 
complaint against the prisoner must be read aloud 
by the Judge-Advocate, after which the witnesses, 
with the exception of the one whom it is intended 
iirst to examine on the prosecution, are to be 
directed to leave the Court. 

The evidence of all witnesses must be given on 
oath, administered by the Judge-Advocate •; there 
can be no deviation to tliis rule; the sovereign of 
the realm could not give evidence in a court of 
law, unless sworn. The witness in his oath ap¬ 
peals to the Almighty for the truth of the statement 
he is called upon to make; as he hopes for His 
help, he declares the voracity of the evidence he 
shall give, and calls on himself the vengeance of 
God if his testimony should be false, f 

“ The substance of the oath must always be the 
same, though the form in which an oath is taken 
varies in different countries, and according to dif¬ 
ferent forms of religion.” “ Christians are sworn 
on the New Testament, Jews on the Old Testa¬ 
ment, Mahometans on the Koran, and persons of 
other religions according to the form prescribed 
for that purpose by the religion they profess; 
Christians are sworn with their hats off—Jews 

* Queen’s Regulations, chap. vii. art. 7., p. 78. 
t 1 FhilUps, 8. 
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witli their hat3 on. Even among the different sects 
of Christians, tiicre may be a variance in the man¬ 
ner of taking the oath; a Scotch Covenanter, for 
instance, instead of kissing the book^ as is done by 
other sects of Christians, holds up his hands, whilst 
the book lies oj>en before him. Each witness, in 
short, swears in the )>articular form prescribed by 
his religion ; the only gcncml rule that can be laid 
down upon the subject is, that the oath be such as 
the witness deems obligatory upon his conscience; 
and it is expressly declared by the Sbitute 1 & 2 
Victoria, cap. 105., that, in all cases in whicli an 
oath may lawfully be admlnistci’cd, the party is 
bound by the oath administered, provided it have 
been adniinistertrd in such form and with sucli 
ceremonies as he may declare to be binding; and 
that, in case of wilful false swearing, he may be 
convicted of perjury, in the same manner us if the 
oath had been administered in the form and with 
the cerenionies most commonly adopted. A wit¬ 
ness may be asked, after he is sworn, ■>vhcthcr ho 
considers the oath he has taken obligatory upon 
his conscience ; but, if he answer in the affirmative, 
his answer is conclusive, and he cannot further be 
asked whether there be any otlier mode of swearing 
more binding upon his conscience than that which 
has been used.”* 

It was formerly the practice of our courts of law 
to reject the evidence of Jews and infidels; it was 
found that a prohibition of such a nature materially 

* Arclibold’s Pleading and Evidence iu Criminal Coses, 154. 
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affected the course of justice; it is now usual to 
receive the evidence of all persons of whatsoever 
creed, denomination, or sect, given on oath, or 
affirmation, or under such forms as they consider 
binding on their consciences. It is, however, in¬ 
dispensable that they should believe in the exist¬ 
ence of a Supreme Being, and in future rewards 
and punishments. To establish the incompetency 
of a witness, it is not sufficient to show that he 
holds crude and imitional ideas on points of re¬ 
ligion : it must be made apparent, that he neither 
believes in the existence of God, nor dreads punish 
incnt hereafter, should he speak falsely: the proper 
time for questioning a witness on these subjects is 
before he is sworn, but he may nc»t be interi*o- 
gated as to the particular tenets of his religion. 

“ By the statutes 9 Geo. 4. cap. 32. sect. 1. and 
3 & 4 Geo. 4. cap. 49., a Quaker or Moravian, re¬ 
quired to give evidence in a criminal case, may, 
instead of taking an oath in the usual forsn, be 
permitted to make a solemn affirmation or declara¬ 
tion in these words: ‘ I, A. B. do solemnly, sincerely, 
and tnily declare and affirm,’ &c., which- has the 
same force and effect in all courts of justice and 
other places where by law an oath is required, as 
if such Quaker or Moravian had taken an oath in 
the usual form. And if any person making such 
affirmation or declaration shall be convicted of 
having wilfully, falsely, and corruptly affirmed or 
declared any matter or thing, whicli, if the same 
had been sworn in the usual form, would have 

D 
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amounted to wilful and corrapt peijury, every such 
offender shall be subject to the same pains, pe¬ 
nalties, and forfeitures to which persons convicted 
of wilful and corrupt peijury are subject. The 
same rule is now by statute 3 & 4 Will. 4., cap. 
82., applicable to the denomination of Christians 
called Separatists; and by statute 1 & 2 Viet, 
cap. 77., to any person who shall have been a 
Quaker or a Moravian ; it having been held that a 
person formerly a Quaker who had seceded from 
that sect on some point of doctrine, retaining their 
opinions on the unlawfulness of swearing, but re¬ 
fused to affirm under the forms given in the 
3 & 4 Will. 4. cap. 49. and 3 & 4 Will. 4. cap. 82., 
was not admissible as a witness in a criminal case 
on making the affirmation according to the 9 
Geo. 4. cap. 32.”* 


* Arclibold, 155. 
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JSvidence in gencrah — The heti Eyndtnce that can be had 
to be produced* •— Written Documents, hotc to be received 
in Evidence* — One Witness generaUjf sufficient — Case 
of Lieutenant W* Jones, commanding ILM* 8. Race* 
horse*^—Erosecutor a competent Witness*—May conduct 
the Prosecution after giving his Evidence* — Case of 
Captain Thompson, of H. M* S* Edgar.^ ^ Trial not 
to be postponed* 

4 

Wk shall now endeavour to lay before the reader a 
brief outline of the rules by which our courts of 
law are governed in receiving and rejecting the 
evidence submitted in criminal cases : by these rules 
it is right that the members of naval courts-martial 
should be guided, for they have been established by 
the wisdom of ages,—their end being to obtain such 
true knowledge of facts as may enable the judges to 
administer justice with fairness to all parties. In 
a case, civil or criminal (not capital), if a verdict 
has been given where improper evidence has been 
received, a new trial is granted, and that even where, 
in the opinion of the Court, the jury might have 
been warranted in finding the same verdict upon 
the unobjectionable parts of the evidence, with- 

D 2 
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out having recourse to such parts as were irregu¬ 
larly admitted. In cases of conviction for capital 
olFences, where by law there can be no second 
trial, the sentence is never carried into execution if 
improper evidence has been received. If it should 
he said the members of a naval court-martial are 
judges as well as jurors, we answer they are so un¬ 
doubtedly, but having performed their functions of 
judges in regulating their proceedings and deter* 
mining on tlic admissibility or rejection of evidence, 
their functions with respect to the facts, and the 
conclusion to be drawn from those facts, is pre¬ 
cisely the same with that of other jurors. The 
Law, and tlic Judge the organ of the Law, will not 
trust a jury, in a common case, to hear evidence not 
legally adduced or applicable to the cliargc ; and if, 
by mistake or inadvertence, they have heard what 
ought to have been excluded, a verdict founded 
on such materials is not permitted to stand or to 
be acted upon. And what is the reason for this 
anxious caution ? — because otlienvise the verdict 
might bo founded on prejudice excited by what 
ought not to have been heard, and not built, as it 
should be, upon the le^timate evidence in the case. 
We are not recommending or expecting that naval 
officers should be skilful lawyers; the observations 
here suggested appear to accord with the plainest 
rules of natural universal justice, unshackled, as it 
should be, by any technicalities. 

No man will suspect that honourable and gallant 
officers, on whom the principal duty of prosecuting 
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is cast, frame their questions purposely with a view 
to influence the Avitness; but the authority which 
belongs to their character and station, particularly 
where, as it must often happen, the witness is him- 
self a prisoner under accusation, appears strongly 
to recommend the adoption of the most unobjec¬ 
tionable mode of bringing the evidence before the 


Court. 

Evidence may be classed under the four follow¬ 
ing heads: — 

1. Confessions. 

2. Presumptions. 

3. Written Evidence. 

4. Parol Evidence. 

The prosecutor is bound to produce the best 
evidence that can be had to substantiate the charges 
against the prisoner. Should he bring before the 
Court only secondary evidence, he must explain 
the causes which prevent him fi'oin producing 
priiiuu’y proofs of the guilt of tlie party accused. 
If a person wore charged Avith Avriting u letter to 
his superior officer, containing expressions of dis¬ 
respect, and only a coj>y of the letter were sub¬ 
mitted to substantiate the fact, it would not be right 
to give judgment against the accused, unless it 
should be shown that the original document was 
lost or destroyed, or that it had been forwarded by 
the prosecutor to his superior officer and not re¬ 
turned. The authenticity of the copy must be 
proved. If the original document should be put 
in, it, or the signature attached to it, must be 
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proved to be in the handwriting of the accused, or 
written by his direction: the delivery also should, 
if possible, be proved. It will be necessary to use 
the utmost caution in receiving copies of documents 
submitted as evidence; and the Court should in¬ 
variably reject them when the originals might have 
been obtained: they should also carefully consider 
the reasons that may have induced the prosecutor 
to withhold the primary evidence, and the pro¬ 
bable disadvantage to the prisoner’s defence by its 
non-production. 

At common law, one witness is sufficient in all 
cases, except perjury; and at courts-martial one 
witness, if the Court believe him, is sufficient 
to justify and support their sentence. But a 
court-martial could not, with propriety, proceed to 
inquire into the cause of the loss of a ship on the 
testimony of the Captain only. In 1777, the 
“Racehorse” sloop, commanded by Lieutenant 
William Jones, was captured by the rebels, and 
taken with her crew into Philadelphia. Lieutenant 
Jones was released; but the men belonging to the 
sloop were detained as prisoners. Mr. Cust, the 
solicitor of the Admiralty at that time, gave it as 
his opinion that a court-martial could not, with 
propriety, be convened to inquire into the parti¬ 
culars of the loss of the said sloop on the evidence 
of Lieutenant Jones, unsupported by other tes¬ 
timony. 

The prosecutor is a competent witness, and has 
always been admitted as such at courts-martial. 
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After giving his evidence it is not necessary that he 
should withdraw from the Court. • The practice, 
on all occasions, has been to permit him to continue 
to conduct the prosecution. The following is a 
copy of a letter from Mr. Greetham, acting as 
Judge Advocate at Portsmouth, to Mr. Secretary 
Stephens of the Admiralty, dated Jan. 7. 1789: — 

“ Captain Thompson, commander of his Majesty’s 
ship ‘ Edgar,’ being directed by their Lordships to 
assemble a court-martial for the trial of Mr. Charles 
Thackeray, Lieutenant of his Majesty’s ship ‘ Thorn,’ 
on several charges exhibited in a letter from Cap¬ 
tain W. Taylor her commander, to you, and among 
others, for going into the captain’s cabin, when 
alone, at sea, and calling him ‘ scoundrel and liar;’ 
which Captain Taylor can alone prove; and as Cap¬ 
tain Thompson apprehends that •he Court may have 
a doubt of the propriety of admitting Captain 
Taylor to give his evidence, because he is the com¬ 
plainant, he has directed me to state the case to 
you, and to request you to move their Lordships 
to lay the same before such counsel as tliey shall 
• think proper, for an opinion on the following ques¬ 
tions, viz.:— 

“ Whether Captain Taylor’s evidence, under the 
above-mentioned circumstances ought to be ad¬ 
mitted, or not ? and if it ought to be admitted,— 

“ Whether, after he has been examined, as it is 
the custom of courts-martial to examine the wit- 

* Queen's Regulations, cLap. VII., art. 6., p. 79. 
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nesses separately and apart from each other, he can 
be permitted to remain in the Court to conduct the 
prosecution ?" 

These questions were referred to Mr. Oust, who 
delivered the following opinion thereupon : — 

“ The distinetion between objections to the com¬ 
petency and objections to the credit of a witness 
has been long establislied, and in criminal prosecu¬ 
tion it is not a legal objection to the competency of 
a witness, or to the admissibility of his evidence, 
that he is the prosecutor, whatever objection to his 
credit may arise under tlie circumstances of the 
case. 

“ The effect of the evidence, when admitted, and 
the mode of conducting the prosecution, must be 
left to the judgment of the Court. If this practice 
of courts-martial in examining the witnesses sepa¬ 
rately is so universal that it cannot be dispensed with 
in any case, I suppose that some agent or attorney 
on behalf of the prosecutor may conduct the pro¬ 
secution, which is every day’s practice in courts of 
law. 


“ If any doubt should be conceived by the J udges 
of the Court on the propriety of receiving the evi¬ 
dence of a complainant, it may be proper to observe, 
that the rule which is universal in civil actions that 
a plaintiff cannot be admitted as a witness in his 
own cause, does not apply to criminal prosecutions, 
which are always to be at the suit of the Crown, 
and on the behalf of the public; and therefore 
objections from interest, or from want of other evi- 
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dence to confirm the testimony of a single witness, 
are objections only to the credit. 

“ The trial should not be postponed on the ap¬ 
plication of cither the prosecutor or prisoner on the 
ground that certain witnesses are not forthcoming, 
unless it be made apparent to the Court that such 
witnesses arc material to substantiate or refute the 
charges; that the party making the application lias 
been guilty of no neglect in endeavouring to pro¬ 
cure their attendance; and tliat, there is a proba¬ 
bility of his being able to insure their presence 
on the day to which he prays the trial may be post¬ 
poned ; otherwise, it would not be right to delay the 
proceedings. 

“ If it is moved on the part of the prosecution 
in a case of felony to put off the trial on the ground 
of the absence of a material witness, who has not 
made a deposition before the committing magis¬ 
trate, the Judge will require an affidavit stating 
wliat i)oints the mtness is expected to prove, in 
order that he may form a judgment as to the 
witness being material or not.” {Heg. v. Savage, 
1 C. & P. 795.) 
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I. CONFESSIONS. 

Evidence. — Confessions. — Not customari/ to call on the 
Prisoner to plead to the Charges. — A Confession can 
only affect the Person who makes it — Evidence of Con¬ 
fession to be cautiously received. — Statements made to 
a Counsel or Attorney. — Confessions need not be made 
upon Oath. 

It is not customary at naval courtS'martial to call 
on the prisoner to plead to the charges preferred 
against him; the defendant must be presumed to 
be innocent until the contrary bo proved. A full 
and unqualified confession on the part of the ac¬ 
cused is perhaps the strongest evidence that can 
possibly be had to prove his guilt. No man would 
admit that he had perpetrated a crime which sub¬ 
jected him to punishment, unless he were really 
guilty; therefore, if a prisoner, in open Court, 
voluntarily confessed to the offences of which he 
stood charged, it would be competent in the Court 
to pronounce judgment at once, without further 
evidence. Such confession on the part of a 
prisoner would, generally, be viewed as a mark of 
contrition, and the Court probably, in many cases, 
would pass a more lenient sentence than if the 
charges had been proved by the evidence of 
witnesses. 
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Confessions of crimes against the articles of war 
are of two kinds: Ist. When the prisoner in open 
Court admits that he is guilty of the offence of 
which he is charged j 2nd. When the prisoner 
confesses his guilt, or any fact which may tend to 
prove it to any other person, or assents to what is 
said in his presence, or hearing relative to a fact 
within his knowledge.* 

“ No confession can be received as evidence, unless 
it be made voluntarily, and by the entire free will 
of the party accused. It may not be extorted by 
any promise of favour, or by menaces, or by undue 
terror. Thus, if it be smd to the defendant, that it 
will be better or worse for him if he do or do not 
confess (2 East, P. C. 659.); or that what he says 
will be token down, and used for him or against 
him on his trial {Reg. v. DreWy 8 C. & P. 140.) ; 
or even if a confession be procured by a threat, to 
take the defendant before a magistrate, if he do not 
give a more satisfactory account (R. v. TJiompaon, 
1 Leach, 291.), or to send for a constable (R. v. 
Richards, 5 C. & P. 518.; Beg. v. Sheam, C. & 
Mar. 109.); or by aa 3 dng, * tell me where the things 
are, and I will be favourable to you; ’ or ‘ you had 
better tcU me all you know; ’ or, ‘ you had better 
tell me where you got the property; ’ or, ‘ you had 
better split, and not suffer for them all;’ or, ‘it 
would have been better for you if you had told at 
first;’ or, ‘I should be obliged if you could tell 
us all you know about it,' ‘ if you will not, of course 

* Archbold, p. 116. 
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we can do nothing; ’ or, ‘ anything you can say 
inyour defence wc shall be ready to hear;* and 
a confession with a view and under the hope of 
being thereby permitted to turn Queen’s Evidence, 
or of obtaining a pardon or reward, has been holden 
inadmissible. To exclude a confession made under 
the influence of a promise or threat, the promise or 
threat must be of a description which may be pre¬ 
sumed to have such an effect on the mind of the 
defendant as to induce him to confess; and there¬ 
fore an exhortation, admonition, promise, or threat, 
proceeding at a prior time from some one who has 
no concern in the apprehension, prosecution, or 
examination of the prisoner, but interferes without 
any authority, will not be sutficient to render a 
confession inadmissible. In a recent case it was 
stated that it is the opinion of the Judges, that 
evidence of any confession is receivable, unless 
there has been some inducement held out by some 
person in authority; and that if a person not in any 
office or authority hold out to the accused party 
an inducement to confess, this will not exclude 
a confession made to that party: the inducement 
must refer to a temporal benefit, for hopes that 
are referrablc to a future state merely arc not 
within the principle which excludes confessions ob¬ 
tained by improper influence. The only proper 
question is whether the inducement held out to the 
prisoner was calculated to make his confession an 
untrue one; if not, it would be admissible.” • 

• ArchboJd, p. 111. 117. 
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“ The circumstance that some deception has been 
practised in order to obtain a prisoner’s confession, 
■will not render it inadmissible in evidence.” “ Thus, 
when a prisoner asked the turnkey if he would put 
a letter in the post, and upon his promising to do 
so, gave him the letter; it was detained by the 
turnkey, and given in evidence as a confession. In 
another case artifice was used to induce a prisoner 
to suppose that some of his accomplices were in 
custody, under which mistaken supposition he made 
a confession ; and it was admitted in ^idence. In 
another, •when a constable, iJi order to extract a 
confession, assumed the prisoner’s guilt, asking her 
how she came to poison her uncle, a confession 
mode ill answer was admitted.”* 

A confession cannot affect any one but the per¬ 
son who made it; but tlic dying declarations of an 
accomplice were holden by tlie Judge to be good 
evidence against the principal; and the majority 
of the Judges were of opinion that this evidence 
would of itself be sufficient to convict, although the 
testimony of the accomplice, if living, would not, 
unless corroborated by other evidence. + 

Although a person .should while in a state of 
drunkenness make a confession, it would not, on 
that account, be inadmissible; but the Court would 
decide as to the weight which a statement made in 
such a circumstance ought to carry with it. 

Evidence of confession should be very cautiously 
received and carefully considered: it should always 
* 1 Fhilltps, 405. I Archliold; 122. 
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be borne in mind the pronenesa that people have 
to exaggerate statements respecting crimes of great 
magnitude; the almost impossibility of repeating 
the exact expressions of the party confessing; the 
probability that the words selected by the witness 
might have a different meaning to that which the 
prisoner intended to convey in his own statement; 
the likelihood of mistakes arising from defective 
memory; and the fact, that in the case of a con¬ 
fession not being made in the presence of a third 
party, the '^tness is not deterred from speaking 
falsely by any dread of the penalties awarded for 
the crime of peijury. 

Statements made to a counsel, attorney, or so¬ 
licitor, engaged in the trial, cannot be used as 
evidence in a court of justice; but they may be 
examined as to facts within their knowledge with 
which they have become acquainted, otherwise than 
from any confessions or admissions made by the 
accused to them in their professional capacity. 

It is not necessary that a confession of a party 
accused should be made upon oath to authorize the 
Court in receiving it in evidence against him. 
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n. PRESUMPTIONS. 

Evidence. — Presumptions. — Presumptions in Zmw. Sir 
Mathew Hale on Presumptive Evidence, 

Presumptive evidence means the relation of facts 
not precisely of the matter in issue, but of such a 
nature as may reasonably lead the jury to a correct 
elucidation of the acts and intentions of which the 
defendant stands charged. 

Thus, if a man have a quarrel with another, and 
threatens his hfe, and shortly afterwards meets 
him in a wood and knocks his brains out with a 
stick, and it subsequently be proved that the stick 
in the possession of the defendant had marks of 
blood on it, and from the appearance of the wound 
it was probable that such a weapon had been used 
to inflict it; then, in the alraence of satisfactory ex¬ 
planations on the part of the prisoner, a jury might 
reasonably infer that the deceased had met his 
death by the hand of the accused, and would, in 
all probability, convict a man on such evidence. 
Presumptive evidence should be admitted and con¬ 
sidered in proportion to the difficulty of substan¬ 
tiating the facts in issue by direct evidence. 

The disgusting crimes specified in the twenty- 
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ninth article of war would generally be proved by 
circumstantial evidence; for the perpetrators would 
select such time and place for the committal of 
their atrocities as would render it almost impossible 
to prove the facts by direct evidence. 

If goods be stolen and found within a reasonable 
time in the possession of a party not the rightful 
owner, it may be inferred that he was the person 
who stole them. 

“ No person is to be required to explain or con¬ 
tradict until enough has been proved to warrant a 
reasonable conclusion against him in the absence of 
explanation or contradiction; but -when such suffi¬ 
cient proof has been given, and the nature of the 
case is such as to admit of explanation or contra¬ 
diction, human reason cannot do otherwise than 
adopt the conclusion to which the proof tends, if 
no explanation or contradiction is offered. * 

There are several presumptions in law, viz.: — 

1. A defendant is deemed innocent until the 
contrary be proved. 

2. Every man contemplates the probable conse¬ 
quences of his acts, and is therefore responsible for 
them. 

3. When an act is done injurious to an indi¬ 
vidual, malice is presumed in the person com¬ 
mitting the act. 

4. Killing is considered murder, until accident or 
necessity be proved by the defendant. 

Sir Mathew Hale lays down two rules necessary 

• 2 PhiUips, 436. 
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to be observed wth regard to circumstantial evi¬ 
dence : — 

1st. Never to convict a man for stealing the 
goods of a person unknown, merely because he 
will give no account how he came by them, unless 
an actual felony be proved of such goods. 

2nd. Never to convict any person of murder, or 
manslauglitor, till at least the body be found, on 
account of two instances he mentions, when per¬ 
sons •were executed for the murder of others who 
were tiien alive, although missing.* 

* Arclibold, 124. 
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III. WIUTTEN EVIDENCE. 

Evidtmce. — Written Evidence. — Written Documents to le 
placed before the Court entire. — Written Evidence to be 
produced whenever it can be hail. — Acts of Parliament 
printed by the QueerCs Printer allowed as Evidence. — 
Prosecutor and Prisoner entitled to call 07i each other to 
produce documentary Evidence. 

It is not competent in either party to extract a 
particular passage from any letter or writing to be 
used as evidence: the document must be placed 
before the Court entire. Papers ■written or signed 
by the prisoner may be used against him, and re¬ 
ceived in evidence ns admissions on his part. 

Whenever written evidence can be had to sub¬ 
stantiate a fact, it must be produced, and oral 
evidence should not be allowed in lieu thereof.' If 
it be necessaiy to examine a "witness on^ a letter 
supposed to have been written by him, he must be 
asked whether it is in his handwriting, and if he 
ackuowl(?dge it, he cannot be questioned as to its 
contents; but the letter must be read and put in 
evidence; and the opposite party has a right to use 
it to frame his questions in the cross-examination. 
Copies of Acts of Parliament and the Articles of 
War, purporting to be printed by the Queen's 
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Printer, are allowed as evidence of such acta and 
articles. 

A prosecutor may call on the prisoner to pro¬ 
duce certain documents in his possession, — such 
as orders, instructions, &c.,—and which may be re¬ 
quired as cv^ence to substantiate the charges. If 
the prisoner refuse to produce the original papers, 
the prosecutor may adduce parol evidence of their 
contents, and exhibit properly authenticated copies 
of such originals. So, also, the prisoner may re¬ 
quire from the prosecutor such documents in his 
jiossession as may be considered necessary for the 
defence; and in the event of their being refused, he 
has the same privilege as the prosecutor of re¬ 
sorting to parol evidence and copies. 
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PAROL EVIDENCE. 

Evidence. — Parol Evidence. — Must he of Facts within 
the personal Knowledge, of the Witness. — In Matters of 
Science. — Idiots and Lunatics. — Persons deaf and 
dumh. — Infants. — Witness not to be rtjected on the 
Ground of Crime or Interest. — Evidence of Accomplice 
admissible. — Lord Chief Justice Holt on the Evidence 
(f Accomplices. — Husband and Wfe. — Persons coha¬ 
biting together, hut not married. — Witness not hound to 
criminate himself .— In what Cases hearsay Evidence may 
be receivetl. — Dying Declarations. — Evidence of sedi¬ 
tious Speeches. 

Parol evidence cannot be received where there is 
written evidence to prove the facts in issue. 

Parol evidence cannot be received of anything 
which is not within the personal knowledge of the 
witness: he must depose to facts that occurred 
within his presence or hearing; but in a matter 
of science a person may be called to prove the 
probable result of certain facts already proved.* 

An idiot is not allowed to give evidence; neither 
is a lunatic, unless during a lucid interval. A 
person who is deaf and dumb may give evidence 
through a sworn interpreter who understands his 

• ArchboW, 142. 
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signs. An infant may be examined, provided he 
understands the sanctity and obligation of an oath. 
By the statute 6 & 7 Viet. cap. 85. sect. 1., it is 
provided that no person offered as a witness shall 
be excluded by reason of incapacity from crime, or 
interest, from giving evidence, either in person, or 
by deposition, according to the practice of the 
Court, on the trial of any issue found, or of any 
matter or question, or any inejuiry arising in any 
suit, action, or proceeding, civil or criminal, in any 
court, or before any judge, jury, sheriff, coroner, 
magistrate, or person, having by law, or by consent 
of parties, authority to hear, receive, and examine 
evidence; but evciy person so offered may and 
shall be admitted to give evidence on oath, or so¬ 
lemn affirmation, in those cases wherein affirmation 
is by law receivable, notwithstanding that such 
person may or shall have an interest in the matter 
in question, or in the event of the trial of any issue, 
matter, question, or inquiry, or of the suit, action, 
or proceeding in wliich he is offered as a witness, 
and notwithstanding tliat such person offered as a 
witness may have been previously convicted of any 
crime or offence.* 

The evidence of an accomplice is admissible, even 
altliougb he should avow himself to have partici¬ 
pated in the crime of which the prisoner stands 
charged; but the Court should hesitate to convict 
under such evidence unless it be supiwrted by other 
testimony. It must here be remarked that the dis- 

* ArebboUl, 143, 144. 
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tinction between a legal witness and a good one 
is a question for the members of the Court to de¬ 
cide, which every man will do according to the best 
of his judgment. Lord Holt, speaking of the evi¬ 
dence of accomplices, said, “ Conspiracies are deeds 
of darkness as well as of wickedness, the discovery 
whereof can properly come only from the conspi¬ 
rators themselves ; and the evidence of accomplices 
has been allowed good proof in all ages, and they 
are the most proper witnesses, for otherwise it is 
hardly possible, if not altogether impossible, to have 
a full proof of such secret contrivances.” * 

In some cases where the privacy of the offence 
renders it difficult of proof, it may be necessary to 
permit one of the offenders to be an evidence for 
the prosecution, on the express or implied condi¬ 
tion that if he make a full and complete discovery 
of the particulars of the matter under investigation 
he shall not liimsclf be subject to prosecution on 
account of the crimes he may have committed in 
connection with the prisoners. If the accomplice 
fail to make a fair and perfect disclosure, he loses 
his claim to protection, and remains liable to be 
tried and punished. Although in a strictly legal 
point of view, tlie evidence of an accomplice is 
alone sufficient to warrant a conviction, the just 
and merciful practice in criminal courts is not to 
convict a prisoner unless such evidence be con¬ 
firmed by other and less objectionable testimony. 

A husband may not give evidence in a case af> 

« 1 PliiIlipB, 27. 
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fecting his wife; neither may a wife give evidence 
in a case affecting her husband: there are a few 
exceptions to these rules, but they are immaterial 
in the cases likely to be brought under the cogni¬ 
zance of courts-martial. Parties cohabiting to¬ 
gether, but not actually married, are competent 
witnesses for or against each other. Evidence of 
relations (except husband and mfc) for or against 
each otlicr is admissible. A witness is not bound 
to give evidence that may criminate himself: whe¬ 
ther or not it will have that tendency is a question 
for the decision of the Court; and while guarding 
the witness in this privilege which the law allows 
him on the principle of self defence, they must bo 
careful that ho docs not assert his right to the de¬ 
triment of justice : they must be satisfied that the 
probable answer to the question proposed would 
subject him to a prosecution; and he cannot be 
permitted to withhold his evidence on the ground 
that his private interests are likely to suffer by the 
testimony he is called upon to give. A witness 
cannot be compelled to make disclosures which 
would be prejudicial to public interests. 

An infant of any age may be a witness, provided 
such infant appear to understand the nature and 
moral obligation of an oath: an objection to tlie 
evidence of an infant must be on the ground of a 
want of understanding, not of age. 

It has been before remarked that parol evidence 
cannot be received of anything which is not within 
the personal knowledge of the witness; there arc. 
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however, some few exceptions to this rule which 
it would be well for members of naval courts- 
martial to bear in mind. We shall endeavour in 
the first instance to show what is meant by hear¬ 
say evidence, and, secondly, in what cases it would 
be riglit to admit its pi^oduction. 

Hearsay evidence is when the witness relates 
circumstances not within his immediate knowledge, 
but from information he has gained from another 
party: the production of papers which the wit¬ 
ness recognizes to be in the handwriting of a par¬ 
ticular person is called hearsay evidence, for the 
term may be applied both to that which Is written 
and that which is spoken.* 

Jf a i)crson were charged with endeavouring to 
make a mutinous assembly, and letters were found 
in his possession, or in his handwriting, containing 
matter relative thereto, such letters would be re¬ 
ceived as good evidence to prove the guilt of the 
accused. 

The statements of a dying person, provided he 
knew himself to be dying at the time he made 
them, arc good evidence; but this rule can only 
apply where the death of the party is the subject 
of the charge: it could not be received to substan¬ 
tiate the proof of any other crime but murder.f 
“ The preliminary inquiry before dying declara¬ 
tions can be received in evidence is, whether the 
deceased ‘ apprehended that he was in such a state 
of mortality as would inevitably oblige him soon to 

* 1 Phillips^ 185. t 1 Arclibold) il4« 
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answer before his Maker for the truth or falsehood 
of his assertions. In arriving at a conclusion 
upon this inquiry, as to the admissibility of the 
proposed evidence, it is not necessary that the 
deceased should liave explained by any expressions, 
wiictlicr he thought himself likely to live or die. 
In Woodcock’s case it was deemed sufficient to give 
credit to the declarations, that the deceased had 
been mortally wounded, and was in a condition 
which rendered almost immediate death inevitable; 
and that she was thought by every person about 
her to be dying. It was considered a proper 
inference from such circumstances, that she must 
have felt the hand of death, and must have con¬ 
sidered liorself as a dying woman. The same 
doctrine was held in John’s case, tlie court being 
of opinion, that if it might reasonably be inferred 
from the wound, or state of illness of a dying 
person, that he was sensible of his danger, his 
declaration would be good evidence. And in 
Jiex v. Bonner^ Patteson, J., said that it is not 
necossaiy to prove expressions of apprehension of 
immediate danger.” * 

The dying declarations of a person who ex¬ 
pressed an opinion that he would recover, could 
not be held as good evidence. 

Evidence of what the prisoner said within the 
hearing of the witness is admissible, ns direct or 
original evidence, and must not be confounded with 
hearsay evidence. If a body of men conspire to 

• 1 Phillips, 284. 
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carry out an unlawful act, and one of them commit 
an offence either in action, or by speaking, or 
writing, in furtherance of the ends for which the 
conspiracy was formed, the whole are in the eyes (jf 
the law equally guilty.* Evidence of seditious 
speeches made in the meetings of the conspirators 
would be received not only against the speakers, 
but against all who were connected with the 
conspiracy. 

• 1 rijiUipe, lyo. 
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Examination of Witnesses. — Prosecutor not to address the 
Court on the Matter in issue. — Rules to he observed in 
the Examination of PVitnesses. — Witness not to read his 
Evidence. — May refresh his Memory by referring to 
Notes or to the Ship's Log-Book. — Rules for the Cross- 
examination of Witnesses. — Object of cross-examining 
a Witness. — Party not to be permitted to discredit his 
own Witness by general Evidence. — Credit of a Witness 
may he impeached by the opposite Party. — Evidence of 
Seame^i should not be rgected on slight Grounds. — 
Opinion of the Law Officers as to the proper Mode of 
Proceeding when the Evidence does not affect one or more 
of several Persons included in the same Charge, — Affi¬ 
davits from Witnesses who refuse to attend personally not 
to be received in Evidence. — Letters and Certificates 
produced by the Prisoner in his Defence. 

At naval courts-martial it is optional with the 
Court to allow the prosecutor to make a statement 
with reference to the matter in issue. Except in 
particular cases, it is generally refused, and after 
the preliminary forma of the Court have been com¬ 
plied with, it is usual to proceed at once to examine 
the witnesses in support of the charges on which 
the prisoner is to bo tried. 

The degree of faith to be attached to the testi- 
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mony of a witness, will of course depend upon the 
means he has had of obtaining a correct knowledge 
of the circumstances which he is called upon to 
substantiate; his veracity, general character, di^ 
interestedness in tlie issue, and freedom from 
prejudice against tlie accused; these will be judged 
of by the members of the Court, and every man 
will place sucli reliance on the evidence as in his 
own conscience he believes it to deserve. 

There are two rules which the members of naval 
courtsunartial should be particular in enforcing in 
the direct examination of witnesses: — 

1st. Never to allow questions to be put to a 
witness, the answer to which cannot bear directly 
on the matter in issue. 

2nd. Nor questions which by their purport evi¬ 
dently suggest the answer which tlie prosecutor 
desires to elicit. To the latter rule there are a 
few exceptions: — To identify a person whom the 
witness has already described, the person may be 
pointed out to him, and he may be asked in direct 
terms if he be the jierson meant to contradict a 
fact stated by a previous witness. In some cases 
where the witness appears to be prejudiced against 
the party who called him, the Court will allow 
leading questions to be put. Immaterial questions, 
which are introductory to others that are material, 
may, at the discretion of the Court, be asked in di¬ 
rect terras.* A witness may not be allowed to 
read his evidence, but he may refer to notes, to 

* ArdibolJ^ 1G3* 



CUAP.VIII.] EXAMINATION OF WITNESSES. 


61 


4 

refresh his memory; but the notes must have been 
made by himself, or in his presence, and he must 
swear to their being correct. * So, also, a ship’s 
^g, or other public books and papers, may be 
shown to a witness, to recall to his knowledge facts 
which require to be proved; but he must swear to 
the correctness of the particulars which may there¬ 
by be brought to his recollection. Copies of docu¬ 
ments may not be sho%vn to a witness for the above 
purpose, unless the same were made in his presence, 
and he, of his own knowledge, knows them to be 
correct. The opposite party bas a right to inspect 
any notes or documents used by the witness, and 
he may cross-examine him upon them, f If a ques¬ 
tion proposed be objected to, the opinion of the 
Court must be taken, and the question admitted or 
rejected as the majority shall decide. J 

When the direct examination is concluded, the 
witness may be cross-examined by the Court and 
the opposite party. In the cross-examination, 
leading questions may be put to the witness } that 
is to say, questions may be framed so as to lead 
directly to the testimony required, but not so as to 
suggest the very expressions which the party ex¬ 
amining wishes to elicit. Except in particular 
coses, it is not usual to cross-examine witnesses 
who give evidence only as to character; neither is 
it customary to cross-examine a witness who is 
called merely to support some immaterial fact. 

• Archbold, 164. f Ibid. 166. 

X Queen’s Bcgulfttiong, chap. vii. art. 8., p. 79. 
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The Court should insist on the cross>examination 
being confined to such points as may bear on the 
matter in issue. 

A witness, after being sworn, may be cross- 
examined, notwithstanding that the party by whom 
he was called should decline to put any questions 
to him. 

If the party calling a witness refuse to examine 
him, after being sworn, and the opposite party 
cross-examine him, the former cannot be allowed to 
put any question to the witness .which does not 
arise directly from the matter elicited by the cross- 
examination. 

The object of cross-examining a witness, is to 
render his evidence more complete, — to lead him 
to certain points within bis knowledge, which he 
may not have clearly explained, — or to show by 
collateral circumstances that his evidence does not 
convey the truth and the whole truth. It is 
scarcely to be expected in a lengthy examination, 
that the statements made by a witness should agrce 
in every minor particular j in fact, if such were the 
case, it might rather weaken the evidence, for it 
would lead us to infer, that it had been studied 
with a view to favour one or the other party. It 
is impossible, however, to lay down any rules for the 
guidance of jurors on this all-important subject; 
the degree of intelligence which the witness ap¬ 
peared to possess, his demeanour before the Court, 
his tone of voice, and his apparent freedom from 
prejudice for or against either of the parties con- 
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cerned in the trial, would go far in directing the 
Court as to the faith which his testimony deserved. 

“ A party will not be permitted to discredit his 
own witness by general evidence. ‘ This,* says Mr. 
Justice BuUer, ‘ would enable him to destroy the 
witness if he spoke against him, and to make him a 
good witness if he spoke for him, with the means in 
his hand of destroying his credit if he spoke against 
him.’ The meaning of this rule is, that a party, 
after producing a witness, cannot prove him to bo 
of such a general bad character as would render 
him unworthy of credit. 

But if a witness state facts against the interest 
of the party that called him, another witness may 
be called by the same party to disprove those facts; 
for such facts are evidence in the cause, and the 
other witness is not called directly to discredit the 
first, but the impeachment of his credit is inci¬ 
dental only, and con^quential. The object of such 
evidence is to correct some supposed misstatement, 
or to rectify an error; and if sucli evidence were 
to be excluded, the consequences would be most 
injurious to the administration of justice, as well in 
criminal as in civil cases.” • 

But the credit of a witness may be impeached by 
the opposite party, either on the cross-examination, 
or on evidence adduced specially for that purpose. 
The question whether from the knowledge a witness 
has of a certain person, he considers him to be 
worthy of belief on his oath in a court of justice, 

* 2 PhUUps, 448. . 
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would be a proper question. But it would not be 
right to examine a person as to particular facts, 
except to show that the witness whose credit is im¬ 
peached has formerly made a different statement 
respecting the matter under investigation to that 
which he has made to the Court. 

“ If a witness on being questioned whether lie 
has not been guilty of a felony or of some infamous 
offence, deny the cliarge, the party against whom 
the witness lias been called will not be allowed to 
prove the truth of tlic charge: such evidence is not 
admissible, either for the purpose of contradicting 
or of discrediting him. This principle has been 
established by many cases of great autliority. In 
the case of Ro'jkwood, who was tried for high trea¬ 
son, the point was considered as too clear for argu¬ 
ment : — ‘ Look ye,’ said Lord Chief eTusticc Holt, 
* you may bring witnesses to give an account of the 
general tenor of the witness’s conversation; but 
you do not think that we will try at this time 
whether he be guilty of robbery.’ And on the trial 
of Layer for high treason, Lord North and Grey 
being called on behalf of the prisoner to give a 
report of the character which one of the witnesses 
for the prosecution had given of himself much to 
his disadvantage; the Lord Chief Justice Pratt 
said to the prisoner’s counsel, — ‘ You know what 

the rule of practice and evidence is, when objec¬ 
tions are made to the credit and reputation of the 
witness : you cannot charge him with particular 
offences, for if that were to be allowed, it would 
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bo impossible for a man to defend himself. You 
are not to examine to particular facts, to charge 
the reputation of any witness, but you are to ask 
in general, what is his character and reputation.* 
And in summing up the case to the jury the Chief 
Justice said, ‘ The reason why particular facts are 
not to be given in evidence to impeach the character 
of the witness, is that, if it were permitted, it 
would be impossible for that witness, having no 
notice of what will be sworn against him, to come 
prepared to give an answer to it; and thus the 
character of witnesses might be vilified, without 
having an opportunity of being vindicated.’ ” • 

It will frequently be found that seamen are averse 
to giving evidence which may operate to the pre¬ 
judice of their officers: it is oftentimes a work 
requiring much patience and ingenuity to extract 
from them facts to substantiate charges against 
their superiors. 13ut| however blamable in a moral 
point of view such conduct may be, it would 
scarcely warrant us in altogether rejecting the evi¬ 
dence of such witnesses: the character of the men 
must be considered, their petition in life, which 
leads them constantly to look up to their officers 
for counsel and direction: their desire to shield the 
officers may be viewed as the consequences of a 
generous but uncultivated mind, rather than as a 
proof of indifference to the obligations and sanctity 
of the oath by which they are bound. 

Upon the indictment of several persons on the 

• 2 Phillips, 431. 

F 
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same charge, if there should be no evidence to 
implicate one of the party, the Court should, on the 
application of any of the other prisoners to that 
effect, proceed to the acquittal of the one against 
whom nothing is proved, in order that he may be 
enabled to give evidence for such of the prisoners 
as may think fit to call him. 

On the 18th of September, 1792, William Mus- 
pratt, Haywood, Morrison, Milward, Barkitt, Elli- 
son, Coleman, Norman, Mackintosh, and Byrne, 
•were tried by court-martial, for mutiny on board 
His Majesty’s ship “ Bountythe six fonner were 
sentenced to suffer death, the four latter were 
acquitted. 

William Muspratt, being called on for his defence, 
delivered a written paper to the Court, which was 
read by the Judge Advocate as follows:— 

“ It is every day’s practice in the criminal courts 
of justice in the land, when a number of prisoners 
are tried for the same facts, and the evidence docs 
not materially affect some, for the Court to acquit 
those that are not affected, that the other prisoners 
may have an opportunity to call them, if advised 
BO to do. I beg to have the opportunity of calling 
Byrne and Norman.” 

The Court withdrew, and came to the following 
resolution: “The Court is of opinion that they 
cannot depart from the usual practice of courts- 
martial, and give sentence on any particular pri¬ 
soner until the whole of the defences of the prisoners 
are gone through.” 
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I'he several opinions of his Majesty’s Attorney 
and Solicitor-General, and counsel for the affairs of 
the Admiralty was requested, — “ Whether there 
is any objection to the carrying the sentence of the 
said court-martial into execution so far as respects 
William Muspratt?” 

Opinion of Sir John Scott. 

“ I am humbly of opinion, that the circumstances 
of this case do afford an objection to the carrying 
the sentence of the court-martial into execution, 
as far as it respects Muspratt, at least till the 
opinion of his Majesty’s Judges shall have been 
obtained upon the question whether his application 
to have the sentence of the court-martial pro¬ 
nounced upon the prisoners whose testimony was 
represented to be material to the establishment of 
his innocence, in order that they might be rendered 
capable, if acquitted, of giving their testimony in 
his behalf, ought not to have been granted. It is 
certainly usual in criminal coses, in order to give a 
prisoner the benefit of such testimony, the credit 
of which, when given, the Court judges of, to direct 
previous acquittals of other innocent prisoners, in¬ 
dicted at the same time, in order to enable them 
to give that testimony. And 1 apprehend this 
would obtain iu capital cases. I do not observe 
that the terms in which the court-martial has ex¬ 
pressed its judgment upon the application mode in 
behalf of this prisoner clearly imports that this is 
not the practice of courts-martial; though I must 

t 9 
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understand the Court to mean to assert that it is 
the practice of courts-martial not to give sentence 
on any particular prisoner till the whole of the 
evidence (as well as the defences) on behalf of all 
the prisoners is gone through. Whether that prac¬ 
tice is collected from the mere fact that such a|>- 
plications on behalf of prisoners have been so 
unusual that no instances are remembered of them, 
or from the habit and usage of rejecting such ap¬ 
plications, such having been made and rejected, it 
may be very material to inquire before it can bo 
determined that there has boon such a practice in 
courts-martial to exclude this evidence as would 
form the laws of such courts that it should be re¬ 
jected. And I think the prisoner might reasonably 
be thought entitled to have the opinion of his 
Majesty’s Judges upon the effect in law of the prac¬ 
tice, if proved, to reject such applications wliencver 
they have in fact been made. If such a practice 
has obtained so generally as to make it a rule of 
proceeding and of law in ship courts to reject 
such applications, it is a consideration deserving of 
great attention, but not falling within the meaning 
of the questions proposed to me,—IIow far, if a case 
exists in which a prisoner has made admissions, 
which he has made by advice given under a mis¬ 
taken notion of the rule of proceeding, and has 
suffered by those admissions, and by the rule of 
proceeding has been deprived of the evidence which 
would have a general tendency to establish his 
innocence, and to give those admissions the same 
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tendency, the harshness of the rule should, or 
should not, be corrected by the application of 
mercy to such a case. 

“ I have humbly presumed to refer to the opinion 
of his Majesty’s Judges, because it appears to me, 
that in a case affecting the life of the subject, it is 
usual to give the subject the protection he can find 
only in their wisdom, and because in such a case 
it must be most satisfactory to the public, and to 
those >vho arc to direct or suspend the execution 
of a sentence, to look to that wisdom for a solution 
of any doubts which con be stated respecting the 
legality of directing tlie execution of it.” 

Opinion of Mr. Brodrick. 

“ It has certainly been a common practice in 
courts of law, where scwral persons arc accused 
of the same offence in one indictment, to direct an 
immediate acquittal of those against whom no evi¬ 
dence at all shall have been given, because the 
other prisoners are not to be prejudiced by a wrong 
indictment having been preferred. For the same 
reason, I should humbly submit that persons ac¬ 
cused before a court-martial, if the articles arc 
totally unsupported by any proofs, ought to be dis¬ 
charged, if, by their discharge, the other prisoners 
will bo enabled to establish their innocence. The 
case of William Muspratt appears to me to deserve 
great consideration on that account; for if the pri¬ 
soners Norman and Byrne appeared to be entirely 
innocent of the offence imputed to them, it must 
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appear a great hardship to deprive Muspratt of 
their evidence. I conceive that the practice which 
has been referred to obtains only in cases where 
the charge against the prisoners who are acquitted 
is unsupported by any evidence whatever; for it is 
not in the power of one prisoner to take the opinion 
of the Court upon the charges respecting other 
prisoners upon a doubtful case; and the propriety 
of denying the application will not depend upon an 
eventual acquittal. But in the present case, if the 
prisoners Norman and Byrne appeared clearly in¬ 
nocent to the Court, when the application was 
made, I am humbly of opinion, that tlie Court 
might have pronounced the sentence of acquittal 
immediately; and inasmuch as Muspratt has lost 
the advantage which he would, in that case, have 
reaped from their testimony, it might be proper 
for the Lords Commissioners of the Admiralty to 
interfere on his behalf in obtaining the royal 
mercy.” 

Opinion of Sir A. Macdonald. 

“ It happens not unfrequently in the courts of 
common law, that the judge, when no evidence 
upon which a conviction can legally follow is given 
against one or more of the prisoners charged in the 
same indictment with being concerned in the same 
offence, recommends it to the jury, if they see the 
evidence in the same light, to acquit such prisoners, 
before the others enter on their defence; and this 
may happen from the suggestion of any of the 
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prisoners; but in all cases I humbly apprehend, 
that it depends upon the sound discretion of the 
judge, whether he will take the sense of the jury 
upon particular prisoners, according as he shall 
think that there is or is not any evidence gjven 
against them, which ought to be left to the jury; 
or according as he shall be satisfied from the nature 
of the case that nothing can arise in the course of 
the defence of the other prisoners, which may 
affect those upon whom it is proposed to decide in 
tlic first instance; when, for example, the prose¬ 
cutor has been manifestly misled by appearances, 
or where it is obvious that some were involved in 
the indictment, for the purpose of disabling them 
from being witnesses, and the like. But if there is 
any evidence on which the jury can deliberate, and 
■which may receive confirmation by going through 
the whole case, I apprehend the judge would proceed 
to go through with the whole. In the present 
ease, the fact of Byrne and Norman having con¬ 
tinued on board of the “Bounty,” was primd facie 
evidence of their guilt; how far this primA facie^ 
evidence of their guilt was done away before the 
petitioner was called upon to make his defence, 
can only be known to the court-martial. The in¬ 
convenience, at least, of such a right existing as 
that on which the petitioner seems to rely, may 
appear from supposing that his application had 
been complied with, and Byrne and Norman had 
been acquitted: yet from the examination and 
cross-examination of witnesses in the course of the 
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prisoner’s defences, their guilt liad been established. 
This is a possible case, and tnay scrYC to show the 
difficulty of conceiving the practice of the courts of 
common law to rest on any.othcr foundation than 
the discretion of the judges, guided by all the cir¬ 
cumstances of the case, as it shall seem to him that 
the justice of the case >vill or will not be best 
attained by deciding upon all collectively, or upon 
some separately. The usage and practice of the 
iiav}', as stated by the court-martial, will be ma¬ 
terial to be ascertained If their Lordships resort to 
the Judges (ns 1 humbly conceive they will), os that 
may supersede any consideration of what passes in 
their own courts.”* 


It is sometimes attempted to lay before tlic Court 
affidavits from witnesses who refuse to attend per¬ 
sonally; tlicsc sliould invariably be rejected, on 
account of tlic obvious injustice to tlie opposite 
party, who would be deprived of his right of cross- 
examination ; besides, the affidavit might embrace 
,only a part of tlic transaction within the knowledge 
of the deponent and not contain, as his oral evidence 
would require to do, “tAc tc/io^c frw<A;” and even 
supposing the deposition to purport to be “the 
truth, and the whole truth,” still, for the reason 
first mentioned, and from its not being the best 
evidence that can be adduced (for of .course tho 


personal examination of the witness before the Court 


* The case of William Musprett was referred to the Judges, 
and ID cooscqueoce of their opinion be was pardoned. 
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would be better)i it should not be received. This 
rule must not be supposed to apply to letters and 
certificates as to character used by the prisoner: 
they cannot, in fact, in their nature be considered 
as evidence, notwithstanding they are received by 
the Court, and entered on the minutes; and although 
they may not bear directly on the matter in issue, 
tlic Court, having no reasonable doubt of their 
authenticity, might view them sometimes as a 
ground for mitigation of punishment, and sometimes 
us a proof of such continued rectitude of conduct as 
to render it highly improbable that the prisoner 
could have committed the ofibnee wherewith he 
stands charged. Evidence as to character in order 
to guide us in arriving at a conclusion as to the 
guilt or innocence of the prisoner, should, of course, 
bear on tlie subject-matter of the charge; for 
instance, if a man accused of cowardice produced 
testimonials from various officers under whom he 
had served, certifying to his gallant conduct on 
several occasions, we should reasonably doubt tho 
truth of the accusation, for it is difficult to suppose. 
that a man habitually brave for years would sud¬ 
denly forfeit his honour by a betrayal of fear; but 
if he merely adduced proof of general rectitude of 
conduct, it would be no answer to the charge, and 
could serve only as a ground for praying the 
leniency of the Court. 
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PaiSONEn’S DEFENCE. 

Mode of Proceeding token all ike Evidence on the Part of 
the Prosecution has been heard. — Prisoner mag avail 
himself of the Assistance of Counsel. — Mode of J^oeeed- 
ing when the Defence has been read. — Prosecutor not to 
call Witnesses after the Prosecution is closed. — Court 
mag call Witnesses, but not as to ang new Pact. — 
Prisoner mag address the Court after examining Wit¬ 
nesses in his Defence. — Witnesses not to Ite examined 
within hearing of each other. — Captain of the Ship to 
which the Prisoner belongs gencrallg conducts the Pro¬ 
secution. 


As soon as all the evidence on the part of the pro¬ 
secution has been heard, the prisoner should be 
called upon for his defence: the Court will gene¬ 
rally grant the indulgence of an adjournment for a 
reasonable time, to enable him to prepare the same. 
On reassembling, the witnesses and audience should 
be admitted, and the defence, if a written one, read 
by the prisoner, or, if he request it, by the Judge 
Advocate. It may here be remarked, that although 
a prosecutor or a prisoner at a naval court-martial 
may avail themselves of the assistance of counsel, 
it is not customary to permit them to address the 
Court, or in their own person, to examine, or cross 
examine, witnesses: their duties ought to be con¬ 
fined to suggesting to their clients such course as 



Chap. IX.] 


prisoner’s defence. 


75 


they may deem to be most advisable. No person 
should be suffered to become the adviser of a wit¬ 
ness under examination upon any pretence what¬ 
soever. 

The reading of the defence, together with such 
testimonials as to conduct, &c., as the prisoner may 
lay before the Court, being finished, the witnesses, 
except the one whom it is intended to examine first 
on the part of the defence, should be ordered to 
withdraw out of court. Tlie examination in chief 
and the cross-examination should then proceed os 
in the case of the prosecution. If in the cross- 
examination any new matter should be brought be¬ 
fore the Court, the witness may be re-examined by 
the party who first called him in order to explain 
such new matter. 

The prosecution having closed, it would not be 
right to permit the prosecutor to call witnesses to 
disprove any part of the evidence adduced by the 
prisoner: this he must endeavour to do by cross- 
examination : if such a course were allowed, the trial 
would be prolonged to an inconvenient period ; but 
the membera of navtd courts-martial are, by the 
Queen’s regulations, authorised, at any period of the 
inquiry, to call, recall, and examine such witnesses 
as they may deem necessary for the furtherance of 
justice. But no such witnesses are to be examined 
as to any new fact. Therefore, if they have reason 
to believe that the testimony of a witness does not 
convey the truth, and the whole truth, of the cir¬ 
cumstances to which he deposes, it is competent in 
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them to receive the evidence of other parties, even 
although it should bear directly, against the prisoner. 

At the conclusion of the examination of the wit¬ 
nesses for the defence, the Court, on the application 
of the prisoner to that effect, will, if they think it ex¬ 
pedient, permit him to comment upon the evidence 
which he has brought before them, or urge any 
matter in his justification wliich he may have 
omitted in his first address. But it is not usual 
to allow the prosecutor the privilege he would have 
in the courts of common law of making a reply. 
Here we observe that the members of courts-mar¬ 
tial, however deficient they may, at times, have 
shown themselves to be in knowledge of. the tech¬ 
nicalities of the law, have, from general usage, so 
governed their mode of proceeding as to throw the 
balance of argument, if the case admit of it, directly 
in favour of the prisoner. 

The witnesses should not be examined within 
hearing of each other; neither sliould they be al¬ 
lowed to communicate together during the trial: 
the president of the Court will give directions to 
this etfect. The first rule is-easily enforced; the 
latter, in the confined space of a ship, is more difii- 
cult: perhaps, then, it would be better to say, that 
they should not converse on any matter pertaining 
to the pending trial. If a witness should disobey 
these orders, it would scarcely be right to deprive 
the party who called him of his evidence. This, 
however, is a point for the decision of the Court. 
It may, at all events, be inferred that the value of 
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his testimony would be materially lessened by the 
appearance of collusion which a disregard of the 
above injunctions would carry with it. 

The task of prosecuting generally, but not neces¬ 
sarily, devolves upon the captain of the ship to 
which the accused belongs: in some cases, the pro¬ 
secutor is called upon to give evidence; but this, as 
before remarked, would be no bar to his continuing 
in the Court afterwards. It would be very dan¬ 
gerous to hold that a prisoner should so far have 
the power of modelling his own court-martial as to 
be enabled by summoning, ad libitum^ his wit¬ 
nesses, to exclude either the prosecutor or any parti¬ 
cular members from the Court. It is in general 
more likely to mislead than to furnish any useful 
direction to give an opinion upon speculative 
questions. We therefore think it impossible to say 
more than that the prisoner, by summoning the 
prosecutor us his witness, docs not obtain the legal 
right to exclude him from being present in the 
Court to conduct the prosecution. But who shall or 
who shall not be admitted to be present during a 
trial must be subject to the control of the Court, 
who are, upon all occasions, the proper persons to 
decide such questions, upon the respective circum¬ 
stances belonging to them. 
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ATTENDANCE OF WITNESSES. 

Attendance of Civilians to ^ve Evidence cannot he enforced. 
■—‘Penalty for refusing to give Evidence, or prevaricating, 
or behaving with Contempt to the Court, only applicable to 
Persons in the Fleet. — In Cases where the Contempt 
extends to an Interruption of the Proceedings. — Penalty 
attached to toilful and corrupt Perjury. — Civilians re¬ 
quired as Witnesses to have their Expenses paid. — Pri¬ 
soners of War and Persons coifined in any Gaol required 
as Witnesses. 

Thebe is no clause in the Acts of Parliament re¬ 
lating to the government of the navy similar to that 
in the Army Mutiny Act, compelling the attendance 
of civilians, duly summoned, to give evidence at 
courts-martial. Civilians arc, of course, frequently 
examined at naval courts-martial; but it must be 
remembered that there is no law by which the 
Court could enforce their presence; neither would 
they be subject to punishment for contempt of 
Court, for, by the Act 22 Geo. 2. cap. 33. sect. 17., 
the penalties for refusing to give evidence, or pre¬ 
varicating, or behaving with contempt to the Court, 
are applicable only to persons in the jieet^' that is 
to say, to those who are, at the time, amenable to 
naval discipline. But if the contempt should ex¬ 
tend so far as to interrupt the proceedings, the 
party offending, in whatever station of life he might 



Chaf.X.] wilful and cobbdpt perjuey. 


79 


be, would be liable to commitment during the 
sitting of the Court, for all courts of record have 
an inherent right to repress contempts in the nature 
of immediate interruptions. To invest any juris¬ 
diction with a power of either fining or imprisoning, 
makes it a court of record instantly. A naval 
court-martial, then, since it has the power to im¬ 
prison, must consequently be deemed a court of 
record. Now, the doubt is, whether the 17th sec¬ 
tion of the act referred to, respecting contempts of 
Court, which section is applicable only to “ persons 
in the fleet,” does not restrict the general power of 
committing for contempt to the particular case of 
those persons. Mr. Twiss, counsel for the Admi¬ 
ralty in 1825, was of opinion that the power of the 
Court in this respect was general, */ the contempt 
amounted to an interruption or obstruction of its prO’ 
ceedings. Such commitment, however, could not 
extend to a lengthened imprisonment, but must 
naturally terminate with the dissolution of the 
Court originating it. 

If in evidence given before a court-martial, “ any 
person or persons ” should commit wilful and cor¬ 
rupt peijury, or procure or suborn any person to 
commit perjury, they would be liable to all the 
pains and penalties attached to the crime of per¬ 
jury, notwithstanding they may not have been 
subject to naval discipline. 

To make a false answer to a question in the 
course of a legal investigation the subject of an 
indictment for wilful and corrupt perjury, it is 
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essential that the question itself should be one 
which is material to the issue. If any person in 
the fleet should refuse to give evidence on oath or 
aflirination, or should prevaricate, the Court is au¬ 
thorised to punish such person by imprisonment 
for any period not exceeding three months ; and if 
any person in the fleet should behave with contempt 
to the Court, he would be subject to imprisonment 
for one month. 

If the attendance of civilians to give evidence be¬ 
fore a court-martial be required, care should be 
taken, at the time of serving the notice, to tender a 
reasonable sum to defray their expenses to and 
from the place of trial, and for their maintenance 
during the period of the trial. Lawyers, and mem¬ 
bers of the medical profession, are entitled to re¬ 
muneration for loss of time; so, also, are those 
witnesses who may be in “poor circumstances." 
Naval and military officers arc entitled to a reason¬ 
able sum, to cover the expenses they may incur by 
attending on the Court. 

If the evidence of prisoners of war be required, 
their attendance will bo ordered by the Secretary 
of State. 

By the 48rd of Geo. 3. cap. 140., any judge of 
the Courts of King’s Bench, or Common Pleas, or 
any baron of the Court of Exchequer, is authorised 
to award a writ of habeas corpus for bringing any 
prisoner, confined in any gaol in England, before a 
court-martial, either for trial, or for the purpose of 
being examined on any matter depending before 
such court-martial. 
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CUrMES COGNIZABLE BY COUBTS-MARTIAL* 

Crimes cognizable by Courts^MartiaL — Civilians not subject 
to Naval Discipline unless found to be Spies. — Case of 
Daniel Kingy tried for endeavouring to corrupt a Sentinel 
to betray his Trust — Offences specified in the Articles 
of fVar. — Crimes committed on Shore by Persom in the 
Fleet — Crimes committed mtkin the Jurisdiction of the 
Admiralty. — Suggestion for extending the Jurisdiction 
of the Act 22 Geo. 2 . c. 33 * — Jurisdiction of the Court 
of Adgniralty. — Acts of Parliament define the Potoers 
of Courts^Martial. — Persons not amenable to Couy^tS'^ 
Martial for Crimes committed on board the (Queens Ships 
after being discharged from the Service. — Officers and 
Meti taking Passage in Ships of fVar to join other Ships ; 
or borne for Usages and Victtfals ; or for Disposal ; or 
as lent to do Duty; or employed in Prizes Vessels. — 
Opinion of the Law Officers of the Crown respecting 
Officers and Men employed in hired Vesselsy ^c. — Suh^ 
jeets of a Foreign State voluntarily entering the Service 
amenable to Naval Disciplim. — Prisoners of War should 
not be permitted to enter the Service. — Pressed Men not 
su^ect to Naval Discipline until rated in some Ship .— Offi^ 
cers and others employed on the Z^kes in North America .— 
Case where a second Court-Martial was held on an Offender 
before the Sentence of the first Court-Martial was carried 
into execution. — Officers on Half Payy or who have 
guitted the Service^ may be tried for Crimes committed by 
thxm when serving. — Persons released from Arrest may 
be tried at a subsequent Period. — Peers of the Realmy 

O 
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when in the Service, subject to Courts-MartiaL — Pri¬ 
vileges of Parliament do not exempt Persons from Tidal 
by Court-Martial for Offences committed by them in a 
Naval or Military Capacity. — Marines, when employed 
in Ships, subject to Naval Courts-Martial; or may be sent 
to Head-Quarters for Trial .— Circumstances under which 
the Crimes of Murder and Manslaughter may be taken 
cognizance of at Courts-Martial. — Case of Francis 
Ansell, of II. M. S. “ Travef tried for a Murder com¬ 
mitted by him on board that Ship when in the River St. 
Lawrence. — Case of Mr. R. I%illips, Midshipman, against 
whom a Coroner's Inquest returned a Verdict of Wilful 
Murder. — Case nf Captain Whitby, of H. M. S. Leandcr, 
who fired into an American Coasting Vessel, and hilled 
one of the Crew. 

The consideration of the crimes cognizable by 
courts-martial and tlie extent of the jurisdiction 
of those courts demand our next attention. The 
laws for the government of tlie Iloyal Navy were 
framed only to ensure that degree of discipline and 
order which is necessary for the maintenance of its 
safety and efficiency. The members of the naval 
profession are equally amenable to the law of the 
land as citizens in a private capacity ; but citizens 
in a private capacity can never be subject to naval 
discipline except for a breach of the 5th article of 
war, which provides, that “ All spies and all per¬ 
sons whatsoever who shall come or bo found in the 
nature of spies to bring or deliver any seducing 
letters or messages from any enemy or rebel, or 
endeavour to corrupt any captain, officer, mariner, 
or other in the fleet to betray his trust, being con¬ 
victed of any such offence by the sentence of the 
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court-martial, shall be punished with death, or such 
other punishment as the nature and degree of the 
offence shall deserve, and the court-martial shall 
impose.” 

“ The employment of spies is a kind of clandes¬ 
tine practice or deceit in war. These find means 
to insinuate themselves among the enemy, in order 
to discover the state of his affairs, to piy into his 
designs, and then give intelligence to their em¬ 
ployer. Spies arc generally condemned to capital 
I)unishment, and with gix*at justice, since we have 
scarcely any other means of guarding against the 
mischief they may do us.” * 

The article of war which we have quoted pro¬ 
vides not only against spies, but all persons who 
shall bring or deliver seducing letters from the 
enemy or rebel, or endeavour to corrupt any cap¬ 
tain, officer, or other in the fleet to betray his 
trust. Tu November, 1797, llis Majesty’s ship 
“ Diana” captured “ La Mouchc,” a French priva¬ 
teer, and amongst the people on board ^vas one 
Daniel King, an Irishman, who had been taken by 
the privateer a few days before in the “ John and 
Richard,” an American ship from the Brazils. The 
“Diana” had a number of French prisoners on 
board at the time, and King was observed to be in 
very frequent conversation with these pidsoners 
and some suspected men in tlic ship, ex])ressing his 
great rcgaid for the French, for whom he said he 
would lose his life, and inquiring at the same tiinc 

• Vattel’a Law of Natione, 37S. 
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how many Irishmen they could muster in the 
“ Diana.” The officers and several of the men 
suspected that King was tampering with the pri¬ 
soners to induce them to rise and take possession 
of the ship: the small arms and cartouch boxes 
w'cre carried aft near to the captain’s cabin, and 
placed under the charge of a sentinel. On the 
evening of the 6th of November, King disguised 
himself and went to the sentry, and requested to 
have one of the pistols, and on being refused, 
offered any stun of money for one of them, at the 
same time saying, should any questions be asked, 
lie would conceal it in the tier. The sentry, in¬ 
stead of complying wth his request, secured the 
prisoner, and reported bis conduct to Captain 
Faulkner, who, on arriving at Portsmouth, ac¬ 
quainted the commandcr-in-chief with the circum- 
stances in order to have them investigated by court- 
martial. 

On the case being referred to the Adraira;lty, 
their Lordships requested their counsel to peruse 
the Act 22 Geo. 2. cap. 33. and advise whether the 
prisoner might be tried by court-martial under the 
5th of the Articles of War therein contained ? Mr. 
Porcival thereupon delivered the following opinion: 

“ I am of opinion that the prisoner in endea¬ 
vouring to prevail upon James Livedale to deliver 
to him one of the pistols with the charge of 
which he, as sentinel, was entrusted, and offering 
him money for that purpose, does come within the 
5th article above referred to, which provides for the 
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the case of aU persons whatsoever who shall endea¬ 
vour to corrupt any captain, officer, or other in 
the fleet, to betray his trust, and therefore is liable 
to be tried by a court-martial.” 

The following offences arc specified in the Arti¬ 
cles of War, and are those of which a court-martial 
may take cognizance: — 

Neglecting to cause Divine service to be per¬ 
formed. 

Profane oaths. 

Cursings. 

Execrations. 

Drunkenness. 

Uncleanness. 

Scandalous actions. 

Holding illegal correspondence with an enemy or 
rebel. • 

Not acquainting the superior officer wdth any 
letter or message from an enemy or rebel. 

Spies. 

Persons delivering seducing letters, &c., from an 
enemy or rebel. 

Relieving an enemy or rebel. 

Not sending to the court of admiralty all papers 
found on board prize ships. 

Taking effects out of any prize bcfoi*e condemn¬ 
ation. 

Stripping or ill-using persons taken on board a 
prize. 

Not preparing for fight and encouraging the 
men in time of action. 


0 3 



86 


CRIMES COGNIZABLE 


[CUAP. Xf. 


Treacherously yielding, or crying for quarter. 

Disobedience or neglect of orders in time of 
action. 

Cowardice and neglect of duty in action. 

Not pursuing the enemy, and not assisting a 
friend in view. 

Delaying or discouraging the service on any 
account. 

Deserting to the enemy, pirate, or rebel, or run¬ 
ning away with any ship of war or stores. 

Deserting, or enticing others so to do. 

Entertaining a deserter. 

Not taking care of and defending convoy. 

Taking goods on board other than for the use of 
the vessel, except gold, &c. 

Making or endeavouring to make mutinous as¬ 
semblies. 

Uttering seditious words. 

Behaving with contempt to superiors. 

Concealing any traitorous or mutinous practice, 
or design, or words. 

Not endeavouring to suppress mutiny and se¬ 
dition. 

Endeavouring to stir up any disturbance on any 
account. 

Striking, &c., a superior officer. 

Quarrelling with or disobeying lawful commands 
of a superior officer. 

* Quarrelling, or using reproachful speeches or 
gestures. 

Wasting or embezzling stores. 
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Burning any magazine, &c., not belonging to the 
enemy, pirate, or rebel. 

Neglect in the conducting and steering of ships. 

Sleeping on watch. 

Negligence in performance of duty. 

Forsaking station. 

Murder. 

Buggery or sodomy. 

Robbery. 

Making *or signing false musters, or abetting 
others in so doing. 

Not apprehending prisoners or criminals. 

Permitting prisoners to escape. 

Scandalous, oppressive, or fraudulent behaviour 
of officers. 

Other crimes not capital. 

Members of courts-martinl absenting themselves 
from the trial. (19 Geo. 3. cap. 17. see. 2.) 

And, by 10 & 11 Viet. cap. 39., manslaughter. 

If a person in actual service and full pay, in or 
belonging to the fleet, commit any of the crimes 
specified above, upon the shore, in any place or 
places out of Her Majesty’s dominions, he would 
be liable to be tried and punished for the same in 
like manner as if they had been committed at sea, 
on board any of Her Majesty’s ships-of-war. So 
far, then, the Articles of War answer the pur¬ 
pose of maintaining order amongst the naval forces 
that may be employed in foreign countries; but 
the legislature, jealous of infringing on the au¬ 
thority of the civil tribunals, has limited the 
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exercise of naval law to crimes committed on 
shore, in Uer Majesty's dominions, to those only 
of which the former are not supposed to be com¬ 
petent to judge, namely, mutiny, desertion, and 
disobedience to any lawful command, when in 
actual service, relative to the fleet. Persons guilty 
of these offences would fall under the 15th article 
of war, as relates to those who desert to the enemy, 
pirate, or rebel; of tlie 16th, relative to every per¬ 
son, in or belonging to the fleet, who shall desert; 
of the 19th, relative to those who shall make, or 
endeavour to make, any mutinous assembly; and of 
the 22nd, relative to striking a superior officer, or 
disobeying a lawful command. Crimes of the above 
nature, committed by persona subject to naval dis¬ 
cipline, in any part of Her Majesty’s dominions on 
shore, would come within the jurisdiction of courts- 
martial, the same as if they had been committed at 
sea. With these exceptions, all the offences men¬ 
tioned in the Articles of War would be referable 
only to the ordinary tribunals of the country; so, 
also, if they were committed on board a ship in 
commission, provided the ship was not at the pe¬ 
riod on the main sea, in great rivers, beneath the 
bridges of the said rivers, nigh to the sea, or in any 
haven, river, or creek, within the jurisdiction of 
the Admiralty. 

In these days, when steam-vessels are so much 
employed, not only in the active operations of war, 
but in the conveyance of troops, &c., from one part 
to another, it is not at all improbable that they 
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may frequently be required to pass above the 
bridges of the great rivers: whenever such may be 
the case, according to the present law, their crews 
would be amenable only to'the 5th, 34th, and 
35th articles of war. Wien the act for the better 
government of the navy (22 Geo. 2.) was passed, 
the presence of a ship-of-war above the bridges of 
the Thames, for instance, was not contemplated; 
but now, when such a circumstanpe is so likely to 
occur, we would venture to suggest that the act be 
extended to apply to all places where a naval force 
may be employed, and to all the crimes specified, 
committed by any person or persons in the fleet, 
other than those mentioned in the 28th, 29th, and 
30tli articles, which might be judged of in the or¬ 
dinary courts, without prejudice to the service. 
The necessity for such an extension of the Act, will 
appear the more important when we consider the 
extent of our colonial possessions, and the likelihood 
that the officers and seamen of the Royal Navy 
may, at some period or other, be required to land 
and assist in their defence. 

'On the main sea, in great rivers, beneath the 
bridges of the said rivers, nigh to the sea, or in any 
haven, river, or creek (that is to say, in those places 
where ships resort), so also in all places within the 
jurisdiction of the Court of Admiralty, crimes com¬ 
mitted against the Articles of War by persons in 
actual service and full pay, and fonning part of the 
crew in or belonging to any of Her Majesty’s ships- 
of-war, would be legally judged of by courts-martial. 
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No- river, creek, or harbour in this country is 
within the jurisdiction of the Admiralty, until they 
flow past the nearest point of land next to the sea. 
The Court of Admiralty has jurisdiction of all 
crimes committed in any river, harbour, creek, or 
haven, situated in a foreign country. 

The jurisdiction of the Admiralty in England, is 
laid down in an Act of Parliament passed in the 
15th year of thg reign of Rich. 2., wherein it is 
declared, ordained, and established, that of all 
manner of contracts, pleas, and quarrels, and of all 
other things done, or ’rising within the bodies of 
counties, os well by land as by water, and also of 
wreck of the sea, the Admiral’s Court shall have 
no manner of cognizance, power, nor jurisdiction; 
but all such manner of contracts, pleas, and quar¬ 
rels, and all other things ’rising within the bodies 
of counties, as well by land as by water, as afore, 
and also wreck of the sea, shall be tried, determined, 
discussed, and remedied by the law of the land, and 
not before nor by the admiral, nor his lieutenants, 
in anywise. Nevertheless, of the death of a man, 
and of inaihem done in great ships, being and ho¬ 
vering in the main stream of great rivers., only be¬ 
neath the bridges of the said rivers, nigh to the sea, 
and in none other places out of the same rivers, the 
admiral shall have cognizance, and also to arrest 
ships in the great flotes for the great voyages of the 
king and of the realm; saving always to the king, 
all manner of forfeitures and profits thereof coming; 
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and he shall have also jurisdiction upon the said 
fiotes during the said voyages only,” &c. 

Courts-martial can be possessed of no powers 
but those conveyed to them in the particular acts 
which erect them or refer to them j and there is no 
clause in tlie Act 22 Geo. 2. cap. 33. (except the 
5th article, already noticed), to authorise them to 
take cognizance of any crimes committed by other 
persons than those in actual service and full pay in 
the fleet or ships-of-war of Her Majesty. 

A short time since, a subordinate officer was 
discharged &om the service abroad, and sent to 
England in a ship-of-war, by admiralty order. On 
the passage home, he struck the senior lieutenant, 
and behaved himself otherwise in a most insubor¬ 
dinate manner. On arriving at Plymouth, the 
commander of the ship transmitted charges, and 
applied for a court-martial to investigate the con¬ 
duct of his refractory passenger. A court was re¬ 
fused, because the offender was not, at the period 
when the offence was alleged to have been com¬ 
mitted, in actual service and full pay. 

Persons invalided on foreign stations, are by 
recent regulations allowed full pay until they ar¬ 
rive in England j therefore when embarked in Her 
Majesty’s ships, for passage, &c. they must be 
considered amenable to trial by court-martial. 

Officers and men taking passage in ships of war, 
to join other ships, or borne on the books of any of 
Her Majesty’s ships for wages and victuals, or for 
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disposal, or as lent to do duty, being in actual 
service and full pay, are within the jurisdiction of 
courts-rnartial. 

Officers and seamen employed in prize vessels are 
of course amenable to naval martial law. Persons 
so circumstanced may be dealt with to all intents 
and purposes as if they were corporally present on 
board the ships to which they’belong, they being 
victualled by the government, and their names re* 
tained on the books of their respective ships for 
pay, &c. 

In June, 1799, the Lords Commissioners of the 
Admiralty directed the following questions to be 
laid before His Majesty’s attorney and solicitor- 
general and counsel for the affiiirs of the Admiralty 
for their opinion thereon: — 

Ist. Whether a commissioned officer in actual 
service and full pay, having the command of a 
hired armed vessel, the crew being’provided and paid 
by the owner ;— 

2nd. Or a commissioned officer commanding a 
hired armed tender, in actual service and full pay, 
part of her crew (called the press-gang) paid by His 
Majesty in the same manner as the crew of any of 
His Majesty’s ships, the remainder of the crew paid 
by Vie ovmer ;— 

3rd. Or a commissioned officer in actual service 
and full pay having the command of a hired armed 
ship or vessel, manned by seamen paid by the public^ 
in the same manner as the crews of His Majesty’s 
ships, or either of such commissioned officers can 
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be considered as in actual service and full pay in 
the fleet or ships of war of His Majesty, and liable 
to be tried by a court-martial for any of the offences 
specified in the several articles contained in the Act 
22 Geo. 2. cap. 33. ? 

Opinion. 

“ The doubt upon the two first questions arises 
out of the words in the Act of Parliament, which 
confine its operation to persons in actual service and 
full pay in the fleet or ships-of-war of llis Majesty; 
and we are of opinion that a ship hired, manned, 
and paid, as described in these questions, is not part 
of the fleet, or one of the ships-of-war of His 
Majesty. And we are inclined to think that the 
diflerence of opinion that has prevailed on this 
subject has arisen from not adverting to the words 
‘ in the fleet or skips-ofwar of His Majestyy but from 
considering the being ‘ in actual service and fail 
payj as the condition upon which alone the pro¬ 
visions of the statute attach. But with regard to 
the 3rd question, where it is stated that the vessel 
is manned with seamen paid by the public, in the 
same manner as the crews of His Majesty’s ships, 
and wherein we understand the same regulations 
respecting the liangingup the Articles of War, &c. 
are observed, and where the owner of the vessel 
has, during the time it is so hired by the public, no 
control whatever, either by himself, or any person 
under his pay, we think such a vessel must be con¬ 
sidered as one of His Majesty’s ships or vessels of 
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war; and therefore we think that a commissioned 
officer in actual service and full pay having the 
command of such a vessel is liable to be tried by a 
court-martial.” 

Signed, John Scott. 

John Mitford. 

S. PlSEClVAL. 


Lincohrij Inn, 
JunCf 24th, 1799# 


The subject of a foreign prince or state, who 
voluntarily enters the service of Her Majest}', is not 
exempt from the pains and penalties attending a 
breach of the naval articles of war: he is equally 
amenable to the laws which relate to his new con¬ 
dition as a naturol-bom subject, and equally liable 
to punishment for a breach of them. 

“ Mercenary soldiers and foreigners voluntarily 
engaging to serve the state for money, or a stipu¬ 
lated pay. As they owe no service to a sovereign, 
whose subjects they are not, tlie advantages ho 
offers them are their sole motive. By enlinHug, 
they incur the obligation to serve him^ and the prince 
on his part promises them certain conditions, which 
are settled in the articles of agreement.” * 

It is not proper to allow prisoners of war to 
volunteer to serve in the ship by which they have 
been captured, because by so doing they are placed 
in a doubly perilous situation of forfeiting their 
lives to their own country, if ever they should be 


* yattcr« Law of Nations, p. 297. 
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taken in arms against it, and also of forfeiting their 
lives to this country, if ever they should desert to 
resume an allegiance which they could never put off. 

Pressed men are not subject to the articles and 
orders established by the Act 22 Geo. 2. c. 33. until 
they are actually rated on board some of His Ma* 
jesty’s ships of war. 

By the stat. 29 Geo. 2. c. 27., the i^ct 22 Geo. 2. 
c. 33. is extended to the officers, seamen, and others 
who may be serving on board any of His Majesty’s 
ships employed upon the lakes, great waters, or 
rivers in North America. 

It appears from the following case that a second 
court-martial can be held upon a person for offences 
committed between the period of the trial and the 
execution of the sentence passed by the first court- 
martial. 

On the 23d March, 1776, William Hall, master- 
at-arms of the Emerald, was tried by court-martial, 
and adjudged to be reduced from his station and to 
serve before the mast on board such of His Majesty’s 
sliips-of-war as the senior officer at Portsmouth 
might direct. After the sentence was passed, he 
was chai’ged with scandalous and mutinous conduct, 
immediately after the court-martial, on his return 
to the Emerald, before Sir James Douglas, the 
admiral commanding at Portsmouth, could possibly 
by an order direct in what ship Hall should serve 
before the mast. A question arose whether Hall 
belonged to any ship in particular till Sir James 
Douglas hud given his order for it, or to the service 
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in general at the time the offence was committed. 
The opinion of the Solicitor of the Admiralty was 
desired thereupon, and that officer stated, — “ As 
the behaviour complained of was immediately after 
the sentence of the Court, and before it could have 
been duly carried Into execution, the complaint is 
proper for the consideration of another court-mar¬ 
tial.” Hall was tried accordingly, and described in 
the charge as “ William Hall, late master-at-arras 
of His Majesty’s ship Kmerald, who, by sentence of 
a late court-martial, was ordered to do duty before 
the roast in one of His Majesty’s ships.” 

In the year 17C0, a question was referred to the 
Judges from His Majesty in council, whether an 
officer after he had quitted the service was amenable 
to a court-martial for offences committed when in 
actual service ? and I..ord Mansfield communicated 
a clear opinion of the Judges that he was. Exclu¬ 
sive, however, of this high authority, the obvious 
construction of the Act of Parliament (22 Geo, 2. 
c. 33.) is sufficient. The Act gives the jurisdiction 
generally over certain offences committed hy persons 
in the Jleet, and the limitation of that jurisdiction 
is by confining it to such persons as were in actual 
service and full pay when the offence was committed. 
It is clear, therefore, in order to see whether the 
offender be or be not within the jurisdiction of the 
court-martial, we must sec what his condition was 
at the Hme when he committed the offence; and if at 
the time he was in actual service and full pay, he 
is within the jurisdiction, though he may be upon 
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half pay, or retired from the service before his trial, 
or even before his oifence was reported to the Ad¬ 
miralty. 

But if the party accused shall have left or been 
dismissed from the service, it is very doubtful whe¬ 
ther the Admiralty would be authorized in causing 
him to be apprehended in England and sent abroad 
for trial, though he might be apprehended for the 
purpose of being tried in this country j and for any 
capital offence cognizable in the common law courts 
he might be tried at a session for the jurisdiction 
of the Admiralty for crimes committed beyond the 
seas. • 

If a person were placed in arrest on a charge 
which his prosecutor did not at the time feel himself 
in a situation to prosecute with effect, and therefore 
liberated him, that circumstance would not render 
a subsequent trial illt^l, when either upon fresh 
evidence, or upon a more revised review of the 
same, it is thought proper to proceed.* 

Peers of the realm, when members of the naval 
service, cannot assert their privilege as an exemp¬ 
tion from their being tried by court-martial for a 
breach of any of the articles and ordera contained 
in the Acts for the government of the navy. This 
measure was proposed, and rejected, on the passing 
of the bill in 1749. 

“ The privileges of parliament do not protect a 
person belonging to the navy or army, from being 

* Subject, however, to the limitations explained in Chap. IL, 
p. 29. 


H 
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amenable to a court-martial, for offences committed 
in his naval or military capacity; but previous to 
the arrest of any member, for the purpose of trying 
him by a naval or military court-martial, it is usual 
to give notice to the house of which he is a member, 
accompanied by a request that parliament will con¬ 
sent, for the expediency of public justice, to his 
being put under arrest for trial.” * 

Marines, when borne on the books of any of Her 
Majesty’s ships in commission, arc subject to naval 
discipline, and may be “ proceeded against and 
punished for offences committed by them whilst so 
bdl’nc, in the same manner as the officers and 
seamen employed in the Koyal Navy may be tried 
or punished.” f 

When marine officers or marines are landed from 
any of her Majesty's ships to be employed in mili¬ 
tary operations on shore, and the senior naval 
officer present issues an order declaring them, du¬ 
ring the time they may be on shore, to be subject 
to the regulations of the Marine Mutiny Act, they 
would not be liable, while such order remained in 
force, to be tried by naval court-martial. But the 
fact of marine officers and marines being borne on 
the books of any of her Majesty’s ships in com¬ 
mission does not relieve them from the obligations 
imposed by the Mutiny Act. So if a marine officer 
or marine should, whcii embarked on board of one 
of her Majesty’s ships, commit any offence specified 

* M'Arthur, voL U. p. 3. 

t Marine Mntin/ Act, 1S49, cap. 12. sect. 6. 
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in the Mutiny Act, but not cognizable at a naval 
court-martial, it would be right in such case to^ 
send the offender to the head quarter of his corps 
for trial in like manner as other marine officers 
and marines are tried when not embarked in her 
Majesty’s ships.* 

By the 8th section of the act 9 Geo. 4. cap. 31. it 
is enacted that “ where any person being feloniously 
stricken, poisoned, or otherwise hurt upon the sea, 
or at any place out of England, shall die of such 
stroke, poisoning, or hurt, in England, or being 
feloniously stricken, poisoned, or othenvise hurt in 
any place in England, shall die of such stroke, 
poisoning, or hurt upon the sea, or at any place 
out of England, every offence committed in respect 
of any such case, whether the same shall amount 
to the offence of murder or of manslaughter, or of 
being accessory before the fact to murder, or after 
the fact to murder or manslaughter, may be dealt 
with, inquired of, tried, determined, and punished 
in the county or place in England in which such 
death, stroke, poisoning, or hurt, shall happen, in 
all respects as if such offence had been wholly com¬ 
mitted in that county or place.” 

In the 28th article of war^ it is declared that 
“ all murders committed by any person in the 
fleet shall be punished death by the sentence 
of a court-martial.” It is only under certain cir¬ 
cumstances, however, that a court-martial could 

* Marino Mutiny Act, 1849, cap. 12. sect 6. 


u 2 
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take cognizance of this crime; for instance, when 
the stroke, poisoning, or hurt, is given by some 
person or persons in actual service and full pay, 
on the main sea, in great rivers beneath the bridges, 
in places where sliips resort within the jurisdiction 
of the Admiralty, or in places out of Her Majesty’s 
dominions; and when the party so stricken, 
wounded, or hurt, shall die on board one of fler 
Majesty’s ships as aforesaid, or in any place out of 
Her Majesty’s dominions, the case would be legally 
judged of by coiirt-martial. But if the stroke, 
poisoning, or hurt, slmuld be given as above de¬ 
scribed, and the wounded man be removed to an 
hospital or other place on shore in Her Majesty’s 
dominions and die there; or if the wound which 
caused death should have been inflicted on the 
shore in any place within Her Majesty’s dominions, 
or on board any sJiip, vessel, or boat, lying without 
the jurisdiction of the Admiralty, the offender must 
be given up to the civil authorities to be tried by 
the ordinary tribunals of the country, according 
to the provisions of the 8th section of the Act 
9 Geo. 4. cap. 31. before noticed. 

The foregoing remarks are applicable also to the 
crime of manslaughter, which, by the act 10 & 11 
Viet. cap. 59., is made cognizable by court-martial. 

On the 27th of October, 1815, a court-martial 
assembled on board His Majesty’s ship St. George, 
at Plymouth, for the trial of Francis Ansell, ship’s 
corporal of the “ Trave,” on a charge exhibited 
against him by Captain John Codd, for the wilful 
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murder of William Thompson, corporal of marines 
serving on board the said ship. 

It appears that the prisoner was, at the time of 
the commission of this crime, as well as the de¬ 
ceased, in actual service and full pay in La Trave, 
wiiicli was one of Ills Majesty’s ships in commission 
at anchor in the river St. La^vrence, near to Que¬ 
bec, and that immediately after the death of 
Thompson an inquisition was lield on the body by 
the coroner of the district, when a verdict of wilful 
murder was returned against the prisoner, who 
was thereupon committed to take his trial at the 
following session of oyer and terminer at Quebec. 
That court, iqx>n mature deliberation, decided that 
the case was out of its jurisdiction} in consequence 
of which decision the prisoner was sent back to La 
Trave by order of the governor of the province, 
and on arriving in England in that ship he was 
tried by court-martial at Plymouth and sentenced 
to suffer death. 

The prisoner pleaded three pleas to the juris¬ 
diction of the court at Quebec :— 

1st. “ That the felony and murder (i^ any such 
there were) were committed at a certain extra- 
parochial place upon the St. Lawrence, in a certain 
ship hovering in the main stream of the river, in 
the county and district of Quebec; and that the 
said extra-parochial place is not within the juris¬ 
diction of this court, but, on the contrary, in a 
certain part of the St. Lawrence within the ebbing 
and flowing of the tide, and within the jurisdiction 
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of the High Court of Admiralty of England, and 
not within the body of any province, &c., subject 
to the jurisdiction of this court, or of any other 
court than that of the Court of Admiralty.” 

2nd. “ That the said Francis Ansell, at the time 
of the commission of the alleged murder, and long 
before, was a mariner and person of the fleet, 
serving on board His Majesty’s ship ‘ La Trave,’ 
the said ship hovering on the main stream of the 
gi'eat rivet' St. Lawrence.” 

3rd. “ That, by letters-patent issued to the go. 
vemor of the province, it was declared as follo^vs: 
—‘ Provided always, that nothing herein contained 
shall be construed to the enabling you, or any by 
your authority, to hold, place or have any juris¬ 
diction of any offence, cause, matter, or thing com¬ 
mitted or done upon the high sea, or within any of 
the havens, rivers, or creeks of either of our said 
provinces under your government, by any captain, 
commander, lieutenant, master, oflicer, seaman, 
soldier, or other person whatsoever, who shall be 
in our actual service and pay, or on board any of 
our ship^f war, or other vessels acting by im¬ 
mediate commission or warrant from our Com¬ 
missioners for executing the Office of Lord High 
Admiral of our United Kingdom of Great Britain 
and Ireland for the time being, under the seal of 
our Admiralty; but that such captain, &c., so 
offending shall be left to be proceeded against and 
tried as their offences shall require, either by com¬ 
missioners under our Great Seal of this kingdom, 
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as the statute 28 Hen. 8. directs, or by commission 
from our said Commissioners for executing the 
OfSce of our Lord High Admiral of our United 
Kingdom of Great Britain and Ireland for the time 
being, according to an act entitled, “ An Act for 
amending, explaining, and reducing into one Act 
of Parliament the Laws relating to ,thc Govern¬ 
ment of His Majesty’s Ships, Vessels, and Forces 
by Sea,” &c.’ ” 

Chief Justice Kerr, in his remarks on the above 
picas, made t!ie following observations:— 

“ I consider the proviso in the lettcrs-patcnt as 
a declaration of Ills Majesty’s sense and under¬ 
standing of the 4th and 25th sections of the act 
22 Geo. 2. cap. 33.: — ‘And wherever crimes ai*e 
committed on board one of His ships of war, the 
Admiralty jurisdiction shall extend to the spot 
where she lays, whether that place be fresli or salt 
water, ivhcthor within the local extent of Admiralty 
jurisdiction or not.’ Both this proviso, and the 
statutes referred to in it, show that it is a part of 
the national policy* to consider persons on board 
His Majesty’s ships as a distinct order ,of men in 
the state, and that they arc to be governed by 
their own code of laws, and subject to the juris¬ 
diction of their own marine courts. The prisoner 
must be discharged from this bar.” 

On the 24th September, 1777, Mr. R. Phillips, 
midshipman of the “ Hope,” tender, employed in 
the imprest service, fired at a fishing-vessel, and 
wounded one of the crew, who was removed to the 
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shore, where he died. An inquest was held on the 
deceased, and a verdict of wilful murder returned 
against Mr. Phillips; the coroner thereupon issued 
a warrant for his apprehension. Sir Thomas Pye, 
the commandcr-in-chief at Plymouth, refused to 
allow this warrant to be served without receiving 
instructions to that effect from the Lords Commis¬ 
sioners of the Admiralty. Their lordships referred 
the case to their solicitor, who delivered the fol¬ 
lowing opinion: — 

“ It would be very difficult to maintain that the 
land coroner has no jurisdiction in this case; and, 
as the Court of King’s Bench were unanimously 
of opinion, after solemn argument, in 1788, that an 
information should be granted against the captain 
of a man-of-war for interrupting the land coroner 
in the execution of a la^vful authority, though there 
was no imputation on the captain for acting other¬ 
wise than according to the best of his judgment, 
I cannot advise the detention of Phillips by the 
admiral. It may be objected, that the delivery of 
him to the civil power may ten^ to encroach on the 
Admiralty jurisdiction; and I therefore think the 
best method to remove this obligation would be to 
apply for a writ of habeas corpits^ in order to admit 
Phillips to bail, and, in all events, to have the trial 
before the judge of the Admiralty. If this method 
is taken, notice should be given to the coroner and 
to the deputy clerk of tlie peace: if it is not taken, 
I think that Phillips ought to be delivered to the 
civil power.” 
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In May, 1806, Captain Whitby, in HiaiMajeaty’a 
ship “ Leander,” when cruizing off New York, 
stood towards an American coasting vessel with 
the intention of boarding her. As soon as the 
“ Leander ” was observed in chase, the coaster 
hauled from her and escaped. In the course of 
the pursuit Captain Whitby fired at the vessel, 
and unfortunately wounded one of the crew, who 
shortly afterwards died in consequence. This event 
caused the greatest excitement throughout the 
United States. The President issued a proclama¬ 
tion, commanding all citizens to do their utmost 
to apprehend Captain Whitby, and deliver him to 
the civil authorities, to be tried according to law; 
prohibited all supplies to His Majesty’s ships 
“Leander,” “Cambrian,” and “Driver;” and fur¬ 
thermore ordered them to depart without delay 
from the harbours and waters of the United States. 
On this unfortunate case being reported, the Lords 
Commissioners of the Admiralty directed a court- 
martial to assemble and try Captain Whitby for 
the \vilful murder of the man killed in the coasting 
vessel. Captain Whitby was tried accordingly, and 
fully acquitted. 
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CHAP. XIL 

OF raiNClFALS AND ACCESSOBIES IN GENERAL. 

Of Prineipala and Accetsories in generah — Of PrindpaU 
and Accetaorua in the Crimea tictieed in the Articles of 
War. — Accessories in Murder, Unnatural Offences, and 
Robhertf. — Sections of the Act 7 Geo. 4 . cap. 64 . appli~ 
cable thereto. 

There arc crimes whicli admit of accessories, and 
those which do not. There can be no accessories 
in treason: it is the highest crime of which a citizen 
can be guilty, and all who ore implicated in it arc 
deemed as principals. Neither can there be acces¬ 
sories before the fact in manslaughter, which must 
be an unpremeditated offence. If a principal and 
an accessory be indicted for murder, and the prin¬ 
cipal be found guilty of manslaughter only, the 
accessory must be acquitted. Crimes below the 
degree of felony do not admit of accessories. All 
those who in felony would be accessories before the 
fact, in offences under the degree of felony, pro¬ 
vided such offences admit of participation, arc prin¬ 
cipals, and must be indicted as such.* 


4 Black. Comm. 36. 
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The crimes noticed in the Articles of War may be 
classed under two heads, namely, “ Felonies,*’ and 
“ Misdemeanours.” Felony is defined to be an 
offence, a conviction of which at common law, or 
in virtue of any statute or statutes, occasions a 
forfeiture of lands or goods.* The offences specified 
in the 3rd, 4th, 5th, 6th, 10th, 11th, 12th, 13th, 
Uth, 15th, 17th, 19th, 20th, 22nd, 25th, 28th, 
29th, and 30th articles of \var arc of a felonious 
nature;—those in the Ist, 2nd, 7th, 8th, 9th, 
18th, Slst, 23rd, 24th, Slst, 32nd and 33rd may 
be considered as misdemeanours;—and those in 
the 16th, 26th and 27th include both felonies 
and misdemeanoui's. 

All persons, being in actual service and full pay, 
in the fleet or ships of war of Her Majesty, coun* 
selling, procuring, or commanding others to commit 
any of the offences mentioned in the 3rd article, 
relative to holding illegal correspondence with 
the enemy;—in the 4th, to not acquainting the 
superior officer with any letter or message from 
an enemy; — the 5th, to persons being found to 
be spies; — the 6th, to relieving an enemy, &c.; 
— the 14th, to delaying or discouraging the ser¬ 
vice on any pretence; — the 19th, to mutinous 
assemblies; — the 22nd, to striking a superior 
officer; — the 25th, to burning any magazine or 
vessel not belonging to the enemy (when such 
burning shall be a hindrance to the service); 


^ 4 Black* Comm* 93* 



108 


OF PRINCIPALS AND 


[cbap. xn. 


—the 26th, to wilfully stranding the ship;—the 
27th, to persons forsaking their stations ; and the 
30th, to robbery (where the articles stolen are 
public stores), would be liable to be tried for a 
breach of the 22nd article, which provides that “ If 
any person in the fleet shall conceal any traitorous 
or mutinous practice or design, being convicted 
thereof by the sentence of a court-martial, he shall 
sufler death, or such other punishment as a court- 
martial shall think fit; and if any person in or be¬ 
longing to the fleet shall conceal any traitorous or 
mutinous words spoken by any to the prejudice of 
His Majesty or government, or any words, practice, 
or design tending to the hindrance of the service, 
and shall not forthwith reveal the same to the com¬ 
manding-officer, or being present at any mutiny or 
sedition shall not use his utmost endeavours to 
suppress the same, he shall be punished as a court- 
martial shall think he deserves.” 

The 16th article provides for the trial and 
punishment of those who entice others to desert, 
and of those who receive and entertain deserters; 
and the 31st article of those who shall command, 
counsel, or procure any other person to make or 
sign a false muster, or muster-book, or aid or 
abet any other person in the making or signing 
thereof. 

It is only to murder, buggciy or sodomy, and 
robbery (where the articles stolen are not public 
stores) that our attention remains to be directed; 
and we conceive that the three following sections 
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of the act 7 Geo. 4. cap. 64. are a sufficient 
authority to authorise courts-martial to proceed to 
the trial and punishment of accessories to these 
crimes. 

Sect. 9. “ Be it enacted, that if any person shall 
counsel, procure, or command any other person to 
commit any felony, whether the same be a felony 
at common law, or by virtue of any statute or 
statutes made or to be made, the |)er8on so coun¬ 
selling, procuring, or commanding shall be deemed 
guilty of felony, and may be indicted and cpnvicted, 
either as an accessory before the fact to the prin¬ 
cipal felony, together with the principal felon, or 
after the conviction of the principal felon, or 
may be indicted and convicted of a substantive 
felony, whether the principal felon shall or shall 
not have been previously convicted, or shall or 
shall not be amcuable to justice, and may be 
punished in the same manner as any accessory 
before the fact to the same felony, if convicted 
us an accessory, may be punished j and the offence 
of the person so counseUing^ procuring, or com- 
manding, howsoever indicted, may he inquired of, 
ti'ied, determined, and punished by any court which 
shall have jurisdiction to try the principal felon, in 
the same manner as if such offence had been com¬ 
mitted at the same place as the principal felony, 
although such offence may have been committed 
either on the high seas, or at any place on ^nd, 
whether within His Majesty’s dominions or without; 
and that in case the principal felony shall have been 
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committed within the body of any county, and the 
offence of counselling, procuring, or commanding 
shall have been committed mthin the body of any 
other county, the last mentioned offence may be 
inquired of, tried, determined, and punished in 
cither of such counties; Provided always that no 
person who shall be once duly tried for any such 
offence, whether as an accessory before the fact, or 
as for a substantive felony, shall be liable to be 
again indicted or tried for the same offence.” 

Sect. 10. “ lie it enacted that if any person 
shall become an accessory after the fact to any 
felony at common law, or by virtue of any statute 
or statutes made or to be made, the offence of such 
pe7’son may be irujuired of, tried, determined, and 
punished by any court which shall have junsdiction to 
try the principal felon, in the same manner as if the 
act by reason whereof such person shall have be¬ 
come an accessory had been committed at the same 
place as the principal felony, although such act 
may have been committed cither on the high seas 
or at any place on land, whether within His 
Majesty's dominion or wthout; and that in case 
the principal felony shall have been committed 
within the body of any county,” &c. 

Sect. 11. “And in order that all accessories 
may be convicted and punished in cases where the 
principal felon is not attmntcd, be it enacted. That 
if a(iy principal offender shall be in anywise con¬ 
victed of any felony, it shall be lawful to proceed 
against any accessory, cither before or offer the 
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fact) in the same manner ^ if such principal felon 
had been attainted thereof, notwithstanding such 
principal felon shall die, or be admitted to the 
benefit of clergy, or pardoned, or otherwise deli- 
vcred before attainder; and every such accessory 
shall suffer the same punishment, if he or she be 
in anywise convicted, as he or she should have 
suffered if the principal had been attainted.’* 
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CHAP- XIIJ. 

rniKCirALS m tde first degree. 

Principals in ike First Degree. — I^ncipals in the Second 
Degree.—Accessories U/ore the Fact —Accessories ajier 
the Fact. — Offences of Principal and Accessory different 
in consideration (f Law. — An Aajuitfal as Principal no 
liar to an Indictment as Accessort/f 

The general definition of a principal in the first 
degree is one wLo is the actor or actual perpetrator 
of the fact. (1 ITale, 233. 615.) But it is not ne¬ 
cessary that he should be actually present when the 
offence is consummated; for if one lay poison pur¬ 
posely for anotlier who takes it, and is killed, he 
who laid the poison, though absent when it was 
taken, is a principal in the first degree. ( Vam's 
case, 4 Co. 446. Fost., 84^; R. V. Henley, 4 C. & P. 
269. So, it is not necessary that the act should 
be perpetrated with his own hands ; for if an 
offence be committed through the medium of an 
innocent agent, the employer, though absent when 
the act is done, is answerable as a principal in 
the first degree. (See R. v. Giles, 1 Mood. C. 
C. 166.; Rey. y. MicAael, 2 Mood. C. C. 120., 
9 C. & P. 356.) But if the agent be aware of 
the consequences of bis act, he is a principal in 
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the first degree, and the employer, if he be absent 
when the fact is committed, is an accessory before 
the fact." * 

PRINCIPALS IN THE SECOND DEGREE. 

“ Principals in the second degree are those who 
are present, aiding and abetting at the commission 
of the fact. 

Presence in this sense is cither actual or con¬ 
structive. It is not necessarj' that the party should 
be actually present, an ear or eye-witness of the 
transaction: lie is, in construction of law, present 
aiding and abetting, if, with the intention of giving 
assistance, he be near enough to afford it, should 
the occasion arise. But he must be sufficiently 
near to give assistance, and the mere circumstance 
of a party going towards a place where a felony is 
to be committed, in order to assist in carrying off 
the property, and assisting in carrying it off, will 
not make him a principal in the second degree, 
unless, at tlie time of the felonious taking, he were 
within such a distance as to be able to assist in it. 
And although an act be committed in pursuance of 
a previous concerted plan between the parties, those 
who are not present, or so near as to be able to 
afford aid and assistance at the time when the of¬ 
fence is committed, are not principals, but acces¬ 
sories before the fact. So, if one of them have been 
apprehended before the commission of the offence 
bv the other, lie can be convicted only as an ac- 


Archbold, 3, 4. 
1 
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cessoiy before the fact. (Iteg. v. Johnson^ 1 C. & 
Mar. 218.) But presence during the whole of the 
transaetion is not necessary ; for instance, if several 
combine to forge an instrument, and each executes 
by himself a distinct part of the forgery, and they 
arc not together when the instrument is completed, 
they arc, nevertheless, all guilty as principals.” * 

“ There must also bo a participation in the act ; 
for although a man be present whilst a felony is 
committed, if he take no part in it, and do not 
act in concert with those who commit it, he will 
not be a principal in the second degree, merely 
because he did not endeavour to prevent the felony 
or apprehend the felon.” (1 439.; /W. S.'SO.) 

“ It is not necessary, however, to prove tliat the 
party actually aided in the commission of the of¬ 
fence; if he watched for his companions in order 
to prevent surprise, or remained at a convenient 
distance in order to favour their escape, if neces¬ 
sary, or was in such a situation as to be able rea¬ 
dily to come to their assistance, the knowledge of 
which was calculated to give additional confidence 
to his companions, in contemplation of law he w’as 
present aiding and abetting. So, a participation, 
the result of a concerted design to commit a spe¬ 
cific offence, is sufficient to constitute a principal 
in the second degree.” “ If one encourage another 
to commit suicide, and be present abetting him 
while he docs so, such person is guilty of murder 
as a principal; and if two pei'sons encourage each 

• Archbold, 4. 
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other to self-murder, and one kills himself, but the 
other fails in the attempt, the latter is a principal in 
the murder of the other. (B. v. Dyson, R. & R. 523.) 
So likewise if several persons combine for an un¬ 
lawful purpose, or for a purpose to be carried into 
effect by unlawful means, particularly if it be to be 
carried into effect, notwithstanding any opposition 
that may be offered against it, and one of them, in 
the prosecution of it, kill a man, it is murder in all 
who arc present, whether they actually aid or abet, 
or not, provided the death were caused by the act of 
some one of the party in the course of his endea¬ 
vours to effect the common object of the assembly. 
But the act must be tlic result of the confederacy; 
for, if several arc out for the pur[>ose of committing 
a felony, and, upon alarm and pursuit, run different 
ways, and one of them kill a pursuer to avoid being 
taken, the others are not to be considered as prin¬ 
cipals in tiiat offence.” (R. v. White, R. & 11. 9!).)* 
■“ A mere particiiwition in the act, without a 
felonious participation in the design, will not be 
sufficient.” (I East, P. C. 258.; U. v. Plummer, Kel. 
109.) “ Thus, if a master assault anotlfer with ma¬ 

lice prepense, and the servant, ignorant of his mas¬ 
ter’s felonious design, take part with him and kill 
the other, it is manslaughter in the servant, and 
murder in the master.” f 

“ In the case of murder by duelling, in strictness 
both of the seconds are principals in the second 
degree; yet Lord Hale considers that as far as 

' Archbold, 5. t I^id. 6. 
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relates to the sgcotkI of the partj' kUle«1, the mle of 
law in this respect has been too far strained; and 
he seems to doubt whether such second should be 
deemed a principal in the second degree.” (1 Ifale, 
422. 452.) “ The seconds in a duel being partici* 

ptitors in an tirdawful act would both be guilty of 
murder if deatlj were to ensue, and so the law was 
laid down in Jicg. v. Yonmj, 8 C. & P. 045, and in 
Jleg. V. Cuddy^ 1 C. & K. 210. If the principal 
were insane at the commission of the act, no person 
can be convicted as an aider or abetter in his act. 
(AV/. V. Tyler, 8 C. & P. 010.) But wlicre an in¬ 
sane person coll(!ctcd together a number of pei'sons 
who armed themselves with u common purjwsc of 
resisting the la^vful autlioritios, and in tlieir pre¬ 
sence he shot a j)cace officer who came to appre¬ 
hend him under a warmnt, it was held that they 
were guilty of murder as princij)als in the first de¬ 
gree ; and that no apj)rchension of personal danger 
to themselves from him furnished any excuse to 
them for assisting in his illegal acts. If indicted 
as aiders and abetters, an indictment charging that 
A. gave th# mortal blow, and that B., C., and I), 
were present aiding and abetting will be sustained 
by evidence that B. gave the blow, and that A., C., 
and D. were present aiding and abetting; and even 
if it appear that the act w'as committed by a person 
not named in the indictment, the aiders and abetters 
may ne^'ertheless be convicted. R. v. Borthwick, 
Doug. 207.; 1 East, P. C. 350.* 


* Archbold, 6, ?• 
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ACCESSORIES BEFORE THE FACT, 

“ An accessory before the fact is he ■who being 
absent at the time of the felony committed, doth 
yet procure, counsel, command, or abet another 
to commit a felony.” (1 Hale, G15i) 

“ The 2 )rocurement may bo personal or through 
the intervention of a third pei*son.” {Fast. 125.) 
“ The bare concealment of a felony to be committed 
will not make the party concealing it an accessory 
before the fact. (2 Hutek. c. 29. s. 23.) Nor will 
a tacit acquiescence, or words which amount to a 
bare permission, be sufficient to constitute this 
oftenco. (1 JJah, GIG.) The procurement must 
bo cojitinuing, for, if the procurer of a felony repent, 
and before the felony is committed actually coun¬ 
termand Ills order, and the in’incipal notwithstanding 
commit the felony, the oj’iginal contriver will not 
be an accessory. (1 Hole, G18.) So, if the acces¬ 
sory order or advise one crime, and the principal 
intentionally commit another ; as, for instance, to 
commit a crime against A., and instead of doing so 
he commit the same crime against 13., the accessory 
will not be answerable. (1 Hale, 617.) But if 
the principal commit the same offence against B. 
by mistake, instead of A., it seems it would be 
othcr\vi8e.” “ The accessory is liable for all that 
ensues upon the unlawful act commanded ; as, for 
instance, if A. command B. to beat C., and he beat 
him so that he dies, A. is accessory to the murder. 
So, if the offence commanded be effected, although 
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by different means to those commanded; as, for 
instance, if J. W. hire J. S. to poison A., and, 
instead of poisoning him, he shoot him, J. W. is 
nevertheless liable as an accessory.” (Fost. 369, 
370.) “ If a man be indicted as accessory in 

the same felony to several persons, and be found 
accessory to one, it is a good verdict, and judgment 
nmy be passed upon him.”* (1 Hale, G24.) 

ACCESSORIES AFTER TUE FACT. 

“ An accessory after the fact is one who knowing 
a felony to have been committed by another, re¬ 
ceives, relieves, comforts, or assists the felon. (1 
Hale, 618.) Any assistance given to one known 
to be a felon in order to hinder his aj)prehcnsion, 
trial, or punishment, is sutlicieut to make a man 
an accessory after the fact.” (1 Ilale, 619.) 
“ Hut merely sufieriiig the principal to escape will 
not make the party an accessory after the fact; for 
it .amounts at most but to a mere omission.” (1 
Hale, 619.) “So if a person speak or write in 
order to obtain a felons pardon or deliverance, or 
advise his friends to write to the witnesses not to 
appear against him at his trial, and they write 
accordingly (1 Hale, 620.); or even if he himself 
agree for money not to give evidence against the 
felon; or know of the felony and do not discover 
it (1 Hale, 317. 618.); none of these acts would 
be sufficient to make the j)arty an accessory after 


^rchbold, 9* 
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the fact. lie must he proved to have done some 
act to assist the felon personally. But if he employ 
another person to do so, he ■will be equally guilty 
as if he harboured or relieved him himself.”* “ If 
two ]>cr8ons are indicted as principals, and one is 
proved to be only accessory, he must be discharged 
on this indictment, for, in consideration of law, tlieir 
offences are quite different. And one indicted ns 
accessory before the fact cannot be convicted upon 
evidence proving him to have been (principal in the 
second dcg?‘ee) present aiding and abetting at the 
fact.”f “ An acquittal on an indictment for having 
been present aiding and abetting in a felony is no 
bar to an indictment charging the party as accessory 
before the fact, because the offences described in 
the two indictments arc distinct in their nature.” J 

* Arclibold, 9. | 1 Phillips, 502, t ^ Phillips, 26. 
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CHAP. XIV. 

OF PLEAS, ETC. 

Pleas to be pleaded immediately the Court is sworn. — Plea 
to the Jurixdiction — in Abatement; on the Ground of 
former Acquittal, or former Connictiou .— Case of lyUUum 
Maxwell, Boatswain of K. M. S. “ Tweed," — Pardon 
— having been already punis/utl for the Offence, 

When a prisoner at a court-martial has any special 
matter to jilead in abatement, or in bar of trial, he 
sliould plead it immediately the court is sworn. 
The pleas of which a prisoner may take advantage 
in the courts of common law are equally valid at 
courts-martial. 

Plea to the jurisdiction -Wlicn the Court hath 

no cognizance of the offence, the prisoner may plead 
to the jurisdiction*; for instance, if a man were 
charged before a court-m-artial with robbery, in Her 
Majesty’s dominions on shore, the offence would 
not be within the jurisdiction of such court: or 
when the court is not properly constituted accord¬ 
ing to the provisions of the Act 22 Geo. 2. cap. 33.; 
or when at the time the offence was alleged to have 
been committed, the prisoner was not in actual 
service and full pay in the fleet or ships of war of 
Her Majesty, &c. 


* Archbold, 80. 
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Plea in abatement. — When the charge assigns to 
the prisoner a wrong name. This plea would be 
of little avail, for by the stat. 7 Geo. 4. c. 64. s. 19. 
it is enacted, that no indictment or information 
shall be abated by reason of any dilatory plea of 
misnomer, or of want of addition, or of wrong 
condition, of the party offering such plea; but, in 
such case, the Court shall forthwith cause the in¬ 
dictment or information to be amended according 
to the tinith, and call upon the party to plead 
thereto, and proceed as if no such dilatory plea had 
been pleaded. 

If tlic prisoner be indicted in tlie name which he 
bears on the ship’s tKJoks, and by which he is always 
calk'd and known in the ship, it is sufticient. To 
obviate .any difficulty on this point, we would 
rcconunend, that in one of the muster books (the 
complete book, for instance), the Christian and sur¬ 
name of every officer and man should be written 
in full, and not abbreviated as is frequently the 
practice. 

On either of the above picas, if considei’cd to be 
well founded, it would be the duty of the Court to 
represent the same to the officer who ordered the 
court-martial to assemble, so that such corrections 
might be made in the charges, &c., as would meet 
the necessities of the case. 

Forjner acquittal .—“When a man is indicted 
for an offence and acquitted, he cannot afterwards 
be indicted for the same offence, provided the first 
indictment were such that he could have been law- 
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fully convicted on it; and if he be thus indicted a 
second time he may plead ^aub'efois acquit,' and 
it will be a good bar to the indictment.”* Thus an 
acquittal on the ground that the offence charged 
was committed prior to the date mentioned in the 
indictmoit (which would be an erroneous ac¬ 
quittal f), may be pleaded as a bar to an indict¬ 
ment for the same offence, charging it on the right 
day. At common law, if a man be indicted for any 
offence, which in the indictment is charged to have 
been committed on a certain day, he may well be 
convicted upon that indictment, though the evi¬ 
dence should prove it to have been committed on a 
different day, the day in an indictment not being 
material, provided tlie offence be proved to luive been 
committed before the date sjKJcificd thereiii; and 
therefore if, by any misapprehension of the Judge or 
the jury, he was acquitted by reason of that variance, 
he miglit ]>lead his acquittal to any other indict¬ 
ment for the same offence, although such otlicr in¬ 
dictment charged the offence to have been committed 
on tlie right day; and the principle of law which 
will not suffer a man’s life to be in danger twice 
for the same offence would entitle him to his ac¬ 
quittal again. Greater strictness, we imagine, 
cannot be required in a charge before a court- 
martial than in an indictment at common law. 

There are some exceptions to the above rule, as, 
for instance, in charges founded on letters written 
by the prisoner, if such letters do not correspond 

• Archl)ol<l» 87* t Appendix, No. XV. 
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with the dates speci6ed in the charge, the variance 
would entitle the prisoner to an acquittal. So, also, 
where time is of the essence of the offence. And 
where the time stated must, to substantiate the 
charges, necessarily be proved, it is imperative that 
it should be correctly stated. 

“ An acquittal upon an indictment for murder 
may be pleaded in bar of another indictment for 
matislaughter, because the defendant might be con* 
victed of manslaughter on the first indictment.” 
“ So an acquittal upon an indictment for man¬ 
slaughter is, it seems, a bar to an indictment for 
murder.”* Jlut an acquittal upon an indictment 
before an incompetent court is, in strictness of law, 
no bur to a subsequent trial before a competent 
court. An acquittal as accessoiy is no bar to an 
indictment as principal; neither can an acquittal 
as principal be pleaded to a subsequent indictment 
as accessory. 

Former conviction. — Since the passing of the 
Act 7 & 8 Geo. 4. cap. 28., attainder is no bar, 
unless for the same ollence as that charged in the 
iiidietmentf, and even then, if the trial had taken 
place before a couj^ not properly constituted, it 
would, provided no part of tlie sentence had been 
carried into execution, be no bar to a new trial 
before a competent court. In May, 1828, AVilliam 
Maxwell, boatswain of the “ Tweed,” was tried by 
court-martial on board His Majesty’s ship Maid¬ 
stone, in Simon’s Bay, Cape of Good Hope, and 

• Archbold, 87. f Ibid. 9S. 
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sentenced to suffer death for a breach of the twenty- 
ninth article of war. Three commanders sat as 
members on this court-martial; consequently their 
proceedings were illegal, and the sentence void. 
The Crown lawyers were requested to state their 
opinion wltcthcr Maxwell could be legally brought 
to trial before a competent tribunal ? — and 
whether, in the event of one or more of the same 
officers who composed the former court sitting 
again as members on the new court-martial, any 
legal objection on that account can arise to the 
proceedings ? 

Opinion. 

“We think the party accused not having been 
tried before a tribunal legally constituted, may be 
brought to trial before a competent tribunal; and 
we see no objection to the same officers who eon- 
atituted the former court sitting again on the trial 
of the party accused, for this is not the case of re¬ 
hearing the charge, but a case in which there has 
been no trial at all, the Court having been illegally 
constituted. 

“ Charles Wethereu.. 

“ .N. C. Tindal.” 


Maxwell was accordingly tried, and the Court 
sentenced him to suffer death. 

Pardon. _“ A pardon may be pleaded in bar to 

the indictment; or after verdict, in arrest of judg¬ 
ment, or after judgment, in bar of execution.”* 

* Axchbol(]» 93. 
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“ A pardon may be pleaded in bar, as at once de¬ 
stroying the end and purpose of the indictment, by 
remitting that punishment which the prosecution 
is calculated to inflict.”* 

The thirty-sixth article of war directs that all 
crimes, not capital, and not mentioned in the Act 
of the ‘22nd Goo. 2. cap. 33., shall be punished ac¬ 
cording to tltc laws and customs in such cases used 
at sea. If the commanding officer of a ship should 
punish a man for any capital offence, it would bo 
an illegal punishment, and in strictness of law no 
bar to the trial of the offender by a competent 
tribunal. But whatever may be the strict law of 
the case, the fact of a man being twice punished 
for the same offence is so repugnant to our ideas 
of justice, that we very much doubt whether, ex¬ 
cept on the most urgent occasions, any officer 
would order a man to be tried by a court-martial 
on charges embracing crimes for which his com¬ 
mander had already inflicted summary punishment 
upon him. 


4 Black. Comm. 337. 
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CHAP. XV. 

INSANE DELUSIONS AND DRUNKENNESS. 

Law relating to Crimet committed hy Persons afflicted with 
insane Delusiojis. — Drunkenness no Excuse, — Prisoner 
becoming mad before Trial; or during Trial; or after 
Trial, before Execution. 

On a discussion in the House of Lords in the case 
of Keg. 11. M‘Naughtcn, t)»cir lordships directed 
that the following questions should be submitted to 
the Judges, in relation to the law respecting al¬ 
leged crimes committed by persons aftlicted with 
insane delusion: — 

“ First. What is the law respecting alleged crimes 
committed by persons aftlictcfl A^ith insane delusion 
in respect of one or more particular subjects or 
persons; as, for instance, Avhcrc, at the time of the 
commission of the alleged crime, the accused kueAV 
he was acting contrary to law, but did the act 
complained of rvith a view, under the influence of 
insane delusion, of redressing or revenging some 
supposed grievance or injury, or of jrroducing some 
public benefit ? 

“ Second. What arc the proper questions to be 
submitted to the jury, when a person alleged to be 
inflicted with insane delusion, respecting one or 
more particular subjects or persons, is charged 



Cb4p. XV. J 


INSANE DELUSIONS. 


127 


with the commission of a crime (murder, for ex¬ 
ample), and insanity is set up as a defence ? 

“ Third. In what terms ought the question to be 
left to the jury, as to the prisoner’s state of mind at 
the time when the act was committed ? 

“ Fourth. If a person, under an insane delusion 
as to the existing facts commits an offence in con- 
secpiciice thereof, is lie thereby excused ? 

“ Fiftli. Can a medical man, conversant with the 
disease of insanity, who never saw the prisoner 
previously to the trial, but who was present during 
the whole trial, and the examination of all the wit¬ 
nesses, be asked his opinion ns to the state of the 
prisoner’s mind at the time of the commission of 
the alleged crime, or his opinion whether the pri¬ 
soner was conscious, at the time of doing the act, 
that he was acting contrary to law, or whether 
he was labouring under and what delusion at the 
time?” 

To these questions, the judges replied as fol¬ 
lows ; — 

First (Question. “ Assuming that your lordships’ 
iiKjuiries arc confined to those persons who labour 
under such partial delusions only, and are not in 
other respects insane, we arc of opinion that, not¬ 
withstanding the party did the act complained of 
with a view, under the influence of insane delusion, 
of redressing or revenging some supposed grievance 
or injury, or of producing some public benclit, be is 
nevertheless punisliable, according to the nature of 
the crime committed, if he knew, at the time of 
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committing such crime, that he was acting con¬ 
trary to law, by wliich expression we understand 
your lordships to mean the law of the land. 

Second and third Questions. “ That the jury 
ought to be told in all cases that every man is sup¬ 
posed to be sane, and to possess a sufficient degree 
of reason to be responsible for his crimes, until the 
contrary be proved to their satisfaction; and that, 
to establish a defence on the ground of insanity, it 
must be clearly proved that, at the time of the 
committing of the act, the party accused was 
labouring under such a defect of reason, from dis¬ 
ease of the mind, as not to know the nature and 
quality of the act he was doing, or, if he did know 
it, that he did not know he was doing what was 
wrong. The mode of putting the latter part of 
the question to tlic jury on these occasions, has 
generally been, whether the accused, at the time of 
doing the act, knew the difference between right 
and wrong, which mode, though rarely, if over, 
leading to any mistake with the jury, is not, as we 
conceive, so accurate when put generally, and in 
the abstract, as when put to the party’s knowledge 
of right and wrong, in I’espect to the very act with 
which he is charged. If the question were to be 
put as to the knowledge of the accused, solely and 
exclusively with reference to the law of the land, it 
might tend to confound the jury, by inducing them 
to believe that an actual knowledge of the law of 
the land was essential, in order to lead to a con¬ 
viction ; whereas the law is administered upon the 
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principle that every one must be taken conclu¬ 
sively to know it, without proof that he does know 
it. If the accused was conscious that the act was 
one which he ought not to do, and if that act was 
at the same time contrary to the law of the land, 
he is putnshablc; and the usual course, therefore, 
has been to leave the question to the jury, whether 
the party accused had a sufficient degree of reason 
to know that he was doing an act that was wrong; 
and this course, we think, is correct, accompanied 
with such observations and explanations as the 
circumstances of each particular case may require. 

Fourth (luestion. “ TItc answer to this question 
must of course depend on the nature of the delu- 
sio 7 i; but making the same assumption as wo did 
before, that he labours under stich partial delusion 
only, and is not in other respects Insane, we tliink 
he must be considered in the same situation as to 
responsibility, as if the facts witli respect to Avliich 
the delusion exists were real. P'or example, if, 
xindev the influence of his delusion, he supposes 
another man to be in the act of attempting to take 
away his life and he kills that man, as he supposes, 
in self-defence, he would be exempt from punish¬ 
ment. If his delusion was that the deceased had 
inflicted a serious injury to his character and for¬ 
tune, and he killed him in revenge for such sup¬ 
posed injury, he would be liable to punishment. 

Fifth Question. “ We think the medical man, 
under the circumstances supposed, cannot in strict¬ 
ness be asked his opinion in the terms above stated, 

K 
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because each of those questions involves the deter¬ 
mination of the truth of the facts deposed to, which 
it is for the juiy to decide; and the questions are 
not mere questions upon a matter of science, in 
which case such evidence is admissible. But when 
the facts are admitted or not disputed, and the ques¬ 
tion becomes substantially one of science only, it 
may be convenient to allow tlie question to be put 
in that general form, though the same cannot be 
insisted on as a matter of right.” 

Drunkenness is no excuse for the perpetration 
of any crime; on the contrary', it would rather bo 
looked upon as an aggravation. But in some iu* 
stances it is adduced, to show that the act with 
whicli the prisoner stands charged was unpre¬ 
meditated. No description of madness, voluntarily 
contracted, will absolve a man from tlie punishment 
due to the crime he may commit whilst under the 
influence of such madness. But if the madness 
becomes habitual and confinned, it would be other¬ 
wise. Bor instance, if a man, while in a state of 
frenzy from drunkenness, kill another, lie must be 
held responsible for the act; but if he kill him 
while labouring under confirmed madness, caused 
by a riotous and debauched mode of living, he will 
not be amenable to punishment. To ascertain the 
degree of responsibility that attaches to the crimi¬ 
nal acts of a person, the points that require to be 
investigated arc, whether, at the time of the com¬ 
mission of the offence charged, he was in a state of 
mind to distinguish evil from good, and to know 
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that what he was doing was contrary to the laws of 
God and man. If he had sufficient reason to ob¬ 
serve these distinetions, and possessed the know¬ 
ledge referred to, he mutt be held answerable for 
the consequences of those acts: these arc questions 
which the court-martial must decide. 

“ If a man in his sound memory commits a 
capital ^offence, and, before arraignment for it, he 
becomes mad, he ought not to be arraigned for it; 
because he is not able to plead to it with that ad¬ 
vice and caution that he ought. And if, after he 
has pleaded, the prisoner becomes mnd, he shall not 
be tried 5 for how can he make his defence ? If, 
after he be tried and found guilty, he loses his 
senses before judgment, judgment shall not be 
pronounced; and if, after judgment, he becomes ot 
nonsanc memory, execution shall be stayed; ‘ for 
peradventure,’ says the humanity of the English 
law, ‘ had the prisoner been of sound memory, ho 
might have alleged something in stay of judgment 
or execution.’ ” * 


* 4 IMack. Cumin.^ 24. 
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CHAP. XVL 

APPOINTMENT AND DUTIES OF THE OFFICIATING 

JUDGE-ADVOCATE. 

Appointment and Duties of Officiating Judge-Advocate. — 
Opinion of Judge Bathurst thereon. — Dnig when eon^ 
ducting n Drosecutiotu — Mag give his Opinion on all 
Matters of legal Doubt. — Not to allow Copies of the 
Sentence to be taken. 


In the absence of the Judge-Advocate and his de¬ 
puty, the Court is authorised to appoint some per¬ 
son to officiate in that capacity. When the com¬ 
mander-in-chief has no objection, his sccretaiy is 
generally selected for this duty. It would certainly 
be better, if the appointment of the officiating 
Judge-Advocate were vested in the officer who 
orders the court-martial to assemble, such appoint¬ 
ment to be subject to the subsequent approval 
of the Court. This would remove the anomaly 
which at present exists in the fact of his being re¬ 
quired to perform several duties connected with 
that office, before he is furnished with a warrant 
for so doing, besides which, the commander-in-chief, 
or officer, ordering a court-martial, being deeply 
interested in the legality of the proceedings, it ap¬ 
pears but right, as he cannot be there himself to 
advise the Court, that he should be allowed to 
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appoint a person in whose ability and discretion he 
has confidence. It is not only necessary that the 
Judge-Advocate should possess an intimate know¬ 
ledge of the rules and regulations of the naval ser¬ 
vice, bat that he should understand the ordinary 
forms observed in criminal trials *, the observance 
of which at courts-martial would, in many cases, 
have prevented the strictures that have from time 
to time been passed upon the proceedings of these 
tribunals. 

The duties of a Naval Judge-Advocate arc, — 

1. To give at least twenty-four hours’ notice to 
the prisoner of a court-martial being ordered to 
assemble for his trial; at the same time to supply 
him with a copy of the charges on wliich he is to 
be tried, and a list of witnesses intended to be 
called to support those charges; also to call upon 
him for the names of the persons whom he intends 
to examine in his dcfcnce.f 

2. To give notice to the prosecutor of a court- 
martial being ordered to assemble. 

3. To summon the witnesses required for the 
prosecution and defence. 

4. To advise the Court on the proper forms to 

* The autlior begs leave to call the atteDtion of bis brother 
officers and others to Arelibold’s Pleading and Evidence in 
Criminal Cases,’* a work without a careful studjr of wliich no 
one should take upon himself the rcs]>onBiblo duties of a Judge- 
Advocate at Courts-Martial held on foreign stations. 

t The President, prior to the Court being sworn, should 
ascertain that the Judge*Advocate has complied with tbeao 
regulations. 
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be observed; and to give his opinion on all matters 
of legal doubt wliich may arise in the course of the 
trial. 

5. To administer the prescribed oaths to the 
members of the Court and tlie witnesses. 

d. To take minutes of the proceedings of the 
Court. 

7. To put questions to the witnesses tending to 
load the Court to a knowledge of the faets of the 
matter in issue. 

8. To conduct prosecutions instituted on the 
part of the Croivn, or Avhen no prosecutor is 
present. 

9. To collect the votes of the members, and di*a\v 
up the sentence under the dii’ection of the Court. 

10. To jireparc a fair copy of the minutes of 
proceedings, and transmit the same to the Ad¬ 
miralty. 

The following questions were submitted to Judge 
Bathurst, i*clating to the duties of a Naval Judge- 
Advocate :— 

Question!, “What is properly the office of a 
Judge-Advocate ? The Act 22 Geo. 2. says, he is 
to swear the Court and the evidence; and the 
general printed instructions, under the head of 
Courts-Martial, direct him to take minutes of the 
proceedings of the Court, to advise them of the 
proper forms, and to deliver his opinion on any 
doubts or diflScultics that may arise in the course 
of the trial. But I should be glad to know whether 
he is prosecutor for the Crown; and if so, whether 
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he can with propriety advise the prisoner, and 
assist him in his defence ?' 

Question 2. “By the Act of Parliament of the 
22 Geo. 2., a court-martial is authorised, in the 
absence of the Judge-Advocate of the fleet and his 
deputy, to appoint a person to execute the office of 
Judge-Advocate; but as it cannot properly become 
a court-martial till the membci’s arc sworn by a 
Judge-Advocate, how and when is sucli a person to 
be appointed ? 

“ It appears highly reasonable that he sliould be 
appointed some time before the Court assembles, as 
there ought to be some time to give the prisoner 
notice of his trial to summon the evidence, &c., 
whicli ait; supiiosed to be jiart of the Judge- 
Advocate’s duty. Has not the president, therefore, 
authority, as soon as he receives an order to as¬ 
semble a court-martial, to grant a warrant to some 
person to execute the office ? If not objected to by 
the majority • of the members, he will of course 
become the officiating Judge-Advocate, agreeably 
to the Act. And can it be a legal court-martial 
if the person officiating as Judge-Advocate be ap¬ 
pointed by warrant from the commander-in-chief 
of the squadron instead of the president ?” 

Judge Bathurst answered the above questions as 
follows: — 

Answei' to Question 1. “ The answer to these 
queries suppose the fact contained in them to be 
accurately stated, os well as the clauses of the dife 
ferent Acts of Parliament which are alluded to. 
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“ The duty of a Judge-Advocate can only be col¬ 
lected from the statutes which relate to naval 
courts-martial, and the constant practice since ^le 
first of these, which is supposed to be the 13th of 
Chas. 2. It is undoubtedly his duty that the proofs 
on the part of the Crown and the prisoner should 
be properly laid before the Court; and where the 
point is doubtful, he should incline on the part of 
the prisoner.” 

Anmer to Question 2. “ I think that the court- 
martial, as soon as it is assembled, may appoint a 
Judge-Advocate; and us the Act says it must be 
done by the Court, a majority should concur in the 
appointment. It might not be improper, howevei’, 
to have this further explained by a new Act.” 

When the Judge-Advocate conducts a prosecu¬ 
tion on the part of the Crown, or wlien no pro¬ 
secutor is present, it is his duty to collect the 
evidences, and obtain from them a due knowledge 
of the facts of the case, so as to enable him to bring 
the same before the Court in a clear and legal 
shape. Having done this to the best of bis ability, 
it is incumbent upon him, both in a legal and 
moral point of view, to see that every extenuating 
circumstance that can be adduced by the prisoner 
is also properly brought to the notice of the Court.* 
There can—at least there ought to be—no vin¬ 
dictive feeling mixed up with these prosecutions: 
they are supposed to be instituted solely with a 
view of maintaining the honour and interests of 
* Queen’s Regulations, chap. vii. art. 9., page 79. 
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the public service: the end sought after is justice, 
— justice to the Crown and to the accused; the 
efforts of the Judge-Advocate should therefore be 
directed to furnishing every particular bearing on 
the matter in issue, so that the Court may be 
enabled to return a verdict founded on right to 
all the parties concerned. In his position as pro¬ 
secutor, he must be considered us assistant to the 
Court, or in the ancient character of assessor to the 
Court, though not as separate from, or independent 
of, the Court, in the now absolute character in 
which the terra prosecutor is sometimes understood. 
The Court is competent to call and interrogate 
such witnesses as they may think lit, on any point 
during the prosecution or defence, although the 
Judge-Advocate may not choose to examine them. 
The duty of the Judge-Advocate, in the manage¬ 
ment of the prosecution, cannot affect the authority 
of the Court in this respect. 

The Judge-Advocate is authorised to give his 
opinion on all matters of legal doubt which may 
arise in the course of the trial; but he should be 
careful not to bias the votes of the members by 
expressing himself satisfied of the guilt or inno¬ 
cence of the prisoner. lie may, if called upon to 
do so, say that such and such evidence is, in a legal 
point of view, sufficient, or not sufficient, to wairant 
a conviction; but the issue lies with the Court: 
to attempt to lead them to any particular verdict 
would evidently be an injustice to the parties con¬ 
cerned in the trial. 
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No person should be furnished, on any account 
whatever, with a copy of the sentence, or any part 
of the minutes of proceedings: applications to this 
effect could only be entertained at the Admiralty. 
But if certificates as to character be placed before 
tlie Court, the party producing them may be al¬ 
lowed to have the original documents returned to 
him on furnisliing copies to be attested by the 
president. 
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ON TUB SENTENCE AND PUNISHMENT. 

Mmk of Proceediuff token all the Evidence has keen heard, 
— Cases in which the Court have no disc7Ytio?iar^ Power as 
to PuHishmefit—Commisstotted Officers cannot be reduced 
to a lower Ilank, — Case of Lieutenant Franklin^ R, M. 
— IVhen the Charges are proved. Prisoner cannot be ac^ 
fjuitted,^ Officers dismissed cannot receive ITalf^Poy by 
Direciioti of the Court. Sentence to express of what the 
Patdy accused has been foutid guilty. — Court to be con-^ 
fined to the Investigation of the Subject Matter of the 
Charge^ and to that only, — Court-Martial has no Power 
to dispose of the Bodies of Criminals after Execution. — 
The Punislunents awarded must be in conformity with the 
Usage of the Service. — Corirt-Martial ca^iTiot legally 
sentence a I Prisoner to be imprisoned and kept to hal'd 
Labour,’* or to be kept in Folitary Confinement,” or 
to be tmnsported. sejifenced to Imprisonnicnt 

to be confined in the Gaol of the County where the Co7irt^ 
Afartial is held. — Court to state the Grounds whereon 
they recommend a Prisoner to Mercy, — In Sentence of 
Deaths the Article of JVar on which the Judgment is 
foumlcd to be stated. ^Minority may vote on the Question 
of Punishment. — When the Charges are declared to be 
frivolous and ill-founded, 

Tiik proceedings of the Court when all the evidence, 
&c. for and against the prisoner has been heard, 
are thus clearly laid do^vn in the Queen’s Regula¬ 
tions (chap. viii. pp, 80 and 81.):— 

When the evidence is closed, the accused person 
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shall be removed, and by-standers shall withdraw; 
the Court shall then consider the matter in evi¬ 
dence before it, and the Judge-Advocate, or person 
acting as such, by the direction of the Court, shall 
draw up such questions as shall be agreed upon, 
whereon to form a determination in regard to the 
innocence or guilt of the person upon trial. If 
the party be found guilty of a breach of any of the 
articles of war established by law, the Court shall 
consider and determine on the punishment proper 
to be inflicted in conformity therewith. The Judge- 
Advocate, or person acting as such, shall draw up 
the sentence accordingly, being careful to specify 
therein the charge, or substance of it; and the 
same shall be signed by every member of the Court, 
by way of attestation, notwithstanding any dif¬ 
ference of opinion there may have been among the 
members. 

“In taking the opinion of the Court upon all 
questions, the junior officer shall vote first, and then 
the other officers in order up to the president; and 
should the members of the Court disagree upon any 
question, or ou a division the votes should be equal, 
the point in question shall receive the construction 
most favourable to the prisoner.* 

“ After the sentence shall have been drawn up 
and signed, all persons shall be re-admitted; and 

* Whenever it may be nccesdarj to obtain tlio opinion of tlie 
Court on any question, the prosecutor, prisoner, and audience 
should be directed to withdrow until the Court shall have come 
to ft decision. 
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the party accused being also present, the Judge- 
Advocate, or person acting as such, shall, by 
direction of the Court, pronounce the same.” 

To some of the offences mentioned in the articles 
of war, there are specific punishments annexed, 
which the court-martial have no authority to miti¬ 
gate. Since the passing of the Act 10 & 11 Viet, 
cap. 59., the cases in which they arc required to pass 
sentence of death are limited to murder, and buggery 
or sodomy. When the offence has not been made 
capital by the common law, or by act of parliament, 
the court-martial could not legally adjudge a person 
to suffer death for such offence. Persons declared 
to be guilty of a breach of tliose articles to which 
a specific punishment Is annexed in the Act 22 
Geo. 2. cap. 33. must be sentenced in exact con¬ 
formity with the provisions of that Act; the slight¬ 
est variation would be fatal, and render the sen¬ 
tence void. 

In the undermentioned cases the Court have no 
discretionary power either to mitigate or extend 
tliat part of the punishment which is printed in 
italics: — 

Akt. 7« Not sending to the To forfeit and lose his 

Court of Admiraltj all papers share<f the 
found on board prize^ships* such further punishment, &c* 

Art. a. Taking monej, ** To forfeit and lose his 

other effects, out of any prize, ehare ff the capture^^ and suf* 
before the some sliall be ad* fer such further punishment, 
judged lawful prize in some &;c. 

Admiralty Court. 
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Aut. 16. Commanding offi* 
cers receiving or entertaining 
deserters from IL M* sliips, 
and not giving notice to the 
proper authorities. 

Aut. is. Taking any goods 
on hoards other tiian for the 
use of the vessel, except gold, 
silver, jewels, &c. 


Art. 28. Murder. 

Art. 29. Buggery or So* 
domy. 

Art. 31. Making or sign* 
ing false musters or muster* 
books, or aiding or abetting 
any other persons in the mak¬ 
ing or signing thereof. 

Aut. 33. Scandalous, op¬ 
pressive, or fraudulent beba* 
viour of officers. 

Act 19 Geo. 3., cap. 17., 
see. 2. iilembcrs of courts* 
martial absenting themselves 
from the said courts during 
the whole course of the trial, 
except in case of sickness, &c. 


** To bt cashiered/* 


“ To be caehiered^ and he 
for ever after wards rendered 
incapable to serve in any 
place or offiee in the naval 
service of Jler Majesty^ her 
heirs, and successors** 

• 

Death.** 

“ Death.** 

“ To be cashiered, and ren» 
dered incapable of further cm^ 
ploymcnt in Her Majesty*s 
naval service*' 

To he dismissed from Her 
MaJiSlfs service** 

** To he cashiered from Her 
Majesty*s service** 


On the 6th of June, 1806, Captain John A. 
Norway, of His Majesty’s ship “ Tronip,” was tried 
by court-martial at Plymouth, on charges exhibited 
against him by the cari>entcr of that ship, for con¬ 
verting the king’s stores to his private purposes, 
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and for making false musters; the Court declared 
the former charge not proved, and the latter proved, 
and thereupon adjudged Captain Norway to be 
“ dismissed from His Majesty's service.” 

The 31st article of war enacts, that every officer 
or other person in the fleet who shall knowingly 
make or sign a false muster, or muster-book, or 
who shall command, counsel, or procure the making 
or signing thereof, or w'ho shall aid or abet any 
other person in the making or signing thereof, 
shall, upon proof of any such offence being made 
before a court-martial, “ he cashiered and rendered 
incapaUe of further employment in llis Majesty's 
naval service.” 

It will be observed that tliis article leaves no dis¬ 
cretionary power in the court-martial, as to the 
Ijunishmcnt to be awarded to persons guilty of the 
offences specified. If the charge of false inustci*s 
should be proved, the Court have no alternative — 
they must sentence the offender to be “ cashiered 
and rendered incapable of further employment in llei' 
Majesty's naval sci'vice'' The sentence passed on 
Captaiji Norway was laid before His Majesty’s at¬ 
torney and solicitor-general, who were of opinion, 
that as it was not in conformity with the Act of 
Parliament, it could not legally be carried into 
execution. 

A court-martial has no power to sentence an 
officer to be reduced from a superior to an inferior 
rank, when such reduction involves the necessity of 
issuing a new commission or warrant to the party 
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80 Sentenced. As an exemplification, we may quote 
the case of h'irst-Lieutenant Franklin, of the Iloyal 
Marines, serving on board His Majesty’s ship, 
“ Cajsar,” who was tried by court-martial, in July, 
1800, on charges exhibited against him by Captain 
Sir James Saumarez, for being absent from the said 
ship without leave. The Court being of opinion 
that the charges were proved, adjudged Mr. Frank¬ 
lin to be dismissed from His Majesty’s ship, 
“ Cajsar,” and to be reduced in his rank to the 
bottom of the list of second lieutenants of His 
Majesty’s marine forces. 

The opinion of the solicitor of the Admiralty 
respecting this sentence was as follows: — “I atn of 
opinion that this sentence cannot be considered as 
legal, inasmuch as it not only takes away the com¬ 
mission already possessed by the lieutenant, but, in 
effect, directs His Majesty to grant another, which 
certainly cannot be within the jurisdiction of the 
court-martial. The only way in whicl» I can think 
the sentence may be supported as a legal sentence, 
is to consider that part of it which dismisses 
Lieutenant Franklin from His Majesty’s ship 
‘ Coesar,’ as the sentence^ and the rest as merely 
recommendatory. This mode, however, of taking 
a sentence, as it were, to pieces, and giving effect to 
part of it as the legal sentence of the Court, and 
denying the validity of the other part which ac¬ 
companies it, by way of qualification, when the 
whole purports to be delivered in one strain of 
authority, is certainly not 'without its objections. 
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The grant of a new commission must be the act of 
His Majesty's pleasure, and not of the authority of 
the court-martial.” 

In February 1805, Captain Richard A. Bennett, 
of His Majesty’s ship “ Tribune,” was tried by court- 
martial at Portsmouth for not having fully exe¬ 
cuted certain instructions which he had received 
from tlic Lords Commissioners of the Admiralty. 
The Court declared the charge to be proved against 
Captjii’n Bennett; but it appearing to the Court 
that, in deviating from their Loi^dships’ orders, he 
was actuated by the purest motives for the good of 
Ilis Majesty’s service, they adjudged him to be ac- 
quitted. The legality of tliis sentence was ques¬ 
tioned, and the opinion of the crown lawyers was 
requested, “ whether it is competent in the Court 
to acquit a prisoner whom they have declared to be 
guilty of disobedience of orders ?" 

Opinion. 

“ We collect from the sentence of the court-mar¬ 
tial, that they must have thought the defendant had 
disobeyed liis orders, but that he had done this from 
a persuasion tliat, under the circumstances which 
then existed, the good of the service required it. 
This motive might have furnished the court with a 
sufficient ground for imposing the slightest punish¬ 
ment upon the defendant, after conviction, or per¬ 
haps for petitioning His Majesty to pardon the 
offence altogether, but we do not think it justified 
a sentence of acquittal. Wc are confirmed in this 

L 
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opinion by the judgment of Lord Mansfield and 
Lord Loughborough, in the case of Sutton v. John- 
stonCy in which they lay it down as clear and indis¬ 
putable law, that nothing can excuse a sxJ)ordinate 
officer in the disobedience of orders but a physical 
impossibility to obey them. We therefore think that 
the court-martial have drawn an improper conclu¬ 
sion from the premises stated in their sentence; but 
us they do in terms acquit the defendant, and as it 
was evidently their intention so to do, we think 
that he is entitled to the benefit of that acquittal, 
and cannot be brought to another trial. 

“ S. Perceval. 

“ V. Giiins. 

“ T. Jervis. 

» March 15. 1805.” 

“ If the state and condition of a ship be such 
that an order given cannot be obeyed, the not obey¬ 
ing in that case is not disobedience, and requires 
no justification, but thei'e ought to be an acquittal 
upon the ground of the charge of disobedience not 
being made out. But if a subordinate officer, having 
received an order which might he obeyed, docs not 
obey because, regard being had to the state and 
condition of his ship, lie is of opinion that such an 
order ought not to have been issued to him, in this 
case the not obeying is disobedience in my apprehen¬ 
sion, and he would be to justify himself as he 
could.” • 

“ It cannot be disobedience where obedience is 

* Eyre, Baroa> SutUni y. Johfutonc^ 1 D. & E. 60L 
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impracticable or legally improper, for the term 
implies a crime, whereas there can be no criminality 
in omitting to do what is physically impossible or 
forbidden by law. The court-martial cannot justify 
disobedience to a lawful command under any cir¬ 
cumstances, for it is directly repugnant to the 22nd 
article of war, and to the oath which they take to 
duly administer justice according to the laws in 
force for the government of His Majesty’s ships, 
vessel^ and forces 

A court-martial cannot legally sentence an officer 
to be “ dismissed from his ship, put upon half pay, 
and rendered incapable of being again employed in 
Her Majesty's ships or vessels at sea'' Such a sen¬ 
tence would be illegal, because, on declaring an 
officer to be incapable of serving again, the Court 
have not the power to direct that he shall notwith¬ 
standing receive his half pay; they can only re-> 
commend that ho should be so far indulged. And 
such a recommendation would scarcely be con¬ 
sistent with the sentence, the half pay being not 
merely a reward for past services, but a retainer 
for future services. The 3rd article of the order 
in Council of September 15, 1715, for establishing 
the half pay, expressly directs that no officer shall 
be entitled to that allowance who shall be dismissed 
from His Majesty’s service by the sentence of a 
court-martial. 

When the charges involve the imputation of se¬ 
veral distinct offences, and the finding is, that those 

* Sutton V. Johnstone, 1 D. & K. SOI. 


by 
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charges have been in j>art proved, the court, in 
their sentence, should be careful to express of what 
the party accused has been found guilty, or ac¬ 
quitted, in order that it may be seen whether the 
punishment they award is a legal punishment for 
the crime of which they find the prisoner guilty. 

When the form of the sentence, in cases where 
some of the charges are bad and some good, is such 
that it cannot bo distinguished how fur the Court 
has proceeded on the bad, and how far on tljp good 
charges, the whole judgment must necessarily be a 
nullity. It is imperative in such cases that the 
sentence should clearly express on which of the 
charges the judgment of the Court is founded. 
Furthermore, when the defendant is tried on several 
charges, the sentence must pronounce him to be 
acquitted of such as arc not proved. “ In trover 
and conversion of goods, if the defendant be found 
guilty of part, and of part not guilty, but no judg¬ 
ment is given for that of which he is so found not 
guilty, as it ought to be, this is erroneous.” * 

In the case of the King v. Uungei'ford, the de¬ 
fendant was indicted for feloniously and burglari¬ 
ously entering a dwelling-house and stealing goods 
therein of the value of six pounds. The verdict 
was, not guilty of the burglary, but guilty of steal¬ 
ing in the dwelling-house. The Judges held that 
this finding was sufficient to warrant a capital pu- 
nishment.f 

“ Upon a count in an indictment against eight 

• Viner’® Abridgement, “ Error," B. b. pi. 18. 
t 2 Eiist, r. C. 518. 
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defendants, charging one conspiracy to eifect cer¬ 
tain objects, a finding that three of the defendants 
are guilty generally, that four of them are guilty of 
conspiring to effect some, and not guilty as to the re¬ 
sidue of these objects, is bad in law, and repugnant; 
inasmuch as the finding that the three were guilty 
was a finding that they were guilty of conspiring 
with the other five to effect all tlic objects of the 
conspiracy, whereas, by the same finding, it appears 
that the other five were guilty of conspiring to 
effect only some of these objects.” • 

If the sentence states only one offence, and then 
proceeds to declare the defendant guilty of two 
offences, it would bo impossible to separate the 
punishments awarded so to apply a portion to the 
one offence which is charged, and the other portion 
to the offence which is not charged, and therefore 
the sentence would be altogether void. For in¬ 
stance, if a person were tried for disobedience of 
orders, and the Court find him guilty, and on evi¬ 
dence received, declare him to be guilty also of 
drunkenness, their sentence, whatever it might be, 
could not be carried into execution; for it would 
appear on the face of it, that they had tried him 
for an offence with which he was never properly 
charged, and consequently, of which they could 
have no cognizance. Such a sentence, in fact, 
would not only be totally invalid, but the members 
of the Court from whence it emanated would be 
liable to an action at common law, for having ex* 
* Cose of (yConneU and otherSf II C* 8s F* 



150 


SENTENCE AND 


CCnAP. XVII. 


ceeded their judicial authority. 'I'he principle is the 
same whether the offence not charged (but of which 
the Court may have found the prisoner guilty) bo 
one for which capital punishment might be awarded, 
or a minor offence subject only to minor punish¬ 
ment, because no such offence would appear to have 
been charged. 

As the minutes of the court-martial can never be 
resorted to to supply the defects appearing on the 
sentence, we would urgently recommend the most 
scrupulous attention on the part of every member 
as well as the Judge Advocate in drawing up this 
important document. 


A court-martial has not power to order the 
bodies of criminals to be hung in chains; if there is 
any such po^ve^ it is in Her Majesty, as having the 
right to dispose of the bodies of malefactors con¬ 
demned to death after their execution. Fourteen 
men belonging to His Majesty ship “ Saturn ” were 
tried for mutiny at Plymouth, in July 1797. The 
Court adjudged that the bodies of two of them who 
were sentenced to suffer death should, after exe¬ 
cution, be hung in chmns; but the latter part of 
the sentence was not allowed to be carried out. 

In those cases where the Court have a dis¬ 
cretionary power vested in them as to the punish¬ 
ment to be inflicted on offenders, their award must 
be in conformity with the usage of the service. 
The Act 22 Geo. 2. cap. 33. authorises them to 
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order imprisonment for any term not exceeding 
two years; but they cannot superadd that the pri* 
soner should be kept to hard labour or in solitary 
confinement for the whole or any part of such 
term; the sentence must be confined simply to im¬ 
prisonment.* Neither can a court-martial legally 
adjudge a person to be transported as a felon. The 
learned Blackstone, in his “ Commentaries on the 
Laws of England,” observes, “ No power on earth, 
except the authority of Parliament, can send any 
subject of England &vi of the land against his will; 
no, not even a criminal. For exile and transpor¬ 
tation are punishments at present unknown to the 
common law; and whenever the latter is now in- 
llictcd, it is either by the choice of the criminal 
himself to escape a capital punishment, or else by 
the express direction of some modem act of parlia- 
vient."^ 

The 27th sect, of the Act 5 & 6 Viet. cop. 98. 
enacts, that any |)erson who shall have been con¬ 
victed by a naval court-martial, and sentenced to 
imprisonment, or who, in consequence of his sen¬ 
tence, shall be liable to be detained until execution 
of his sentence can be had, shall be committed to, 
and imprisoned in, the common gaol of the county 
in which he shall be first landed, or shall first ar¬ 
rive in England, or of the county in which such 
court-martial shall have been holden. 

If the court-martial should be held out of Eng- 


• VvU Appendix, No. XVL 


t Ibid. 
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land, or in England, but without the body of any 
county, the sentence should be, that the prisoner 
be confined in one of ITei' Majesty's gaols in England 
for the period, &c. 

If the Court think proper to recommend a pri¬ 
soner to mercy, the ground on which they make 
such recommendation should be stated in a letter 
from the president, cither to the secretary of the 
Admiralty, or to the commandcr-in-chief. The fol¬ 
lowing case will perhaps clear up any doubts that 
may exist as to the obligation of the Court in this 
respect. 

On the 2nd of July, 1801, a court-martial as¬ 
sembled on board the “ Gladiator,” in Portsmouth 
Harbour, for the trial of William Johnson and 
Adiel Powelson, alias Henry Poulson, formerly of 
His Majesty’s ship “Hennione,” for having murdered 
the officers of the said ship, or been aiding and 
assisting therein, and for having aided and assisted 
in carrying the said ship to La Guayra and de¬ 
livering her up to the enemy. The Court found 
the charges fully proved against Powelson, and 
partly proved against Johnson; the Court, there¬ 
fore, adjudged them both to suffer death, but 
stated, in a letter signed by all the members, ad¬ 
dressed to the secretary of the Admiralty, that 
there were circumstances in the case of William 
Johnson which led them humbly to recommend 
him to His Majesty’s mercy. Rear Admiral Hollo¬ 
way, who was president of the Court, was requested 
to state the particular circumstances which ap- 
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peared so favourable to the prisoner Johnson as to 
induce them to recommend him to mercy. This he 
declined doing, on the ground that any revelation 
on his part would be inconsistent with the oath he 
had taken. The case was then submitted to the 
law officers of the Crown, who delivered the fol¬ 
lowing opinion:— 

“ We have considered the statute of the 22 Geo. 2. 
cap. 33., and the oath therein prescribed to be taken 
by the members of courts-martial, and we are of 
opinion that such oath, in the particular above re¬ 
ferred to, was only meant to protect the individuals 
composing such Courts against the inconvenience 
which might attend a disclosure of the manner in 
which they sliould give their votes; but as the 
same statute has directed that no sentence of death 
given by any such court-martial (except in cases 
of mutiny) shall be put in execution till after a 
report of their proceedings shall have been made to 
the Lords Commissioners of the Admiralty, and 
as the Court has, in point of fact, made a report of 
their proceedings in the present instance, we are 
of opinion that, upon further consideration, they 
cannot have any objection to disclosing the cir¬ 
cumstances upon which they have been induced to 
ground their recommendation to mercy, unless 
such disclosure would have the effect of revealing, 
directly or indirectly, any agreement or compromise 
amongst themselves, and thereby of revealing the 
votes of the individual members; and if that would 
be the effect in the present instance, the disclosure 
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cannot, with propriety, be called for; otherwise 
there seems to be no objection to requiring it. 

“ Edward Law. 

“ J. Jervis. 

“ S. Perceval. 

“Jul/ 7. 1801.” 


When the court-martial adjudge a person to 
sutFer death, the article of >var on which their judg¬ 
ment is founded should be stated in the sentence. * 
If the charges are found to bo proved by a bare 
majority, the minority are not to be precluded 
from voting on the question of punishment. This 
rule is highly favourable to the prisoner, for, of 
course, those members who consider tliat the 
charges have not been proved, will do all in their 
power to mitigate the penalty attached to the 
offence which the majority declare him to be 
guilty of. 

When charges are preferred against a person 
without any foundation, the’ Court may, in its 
discretion, pronounce them to be cruel, mali¬ 
cious, vexatious, frivolous, or ill formed, accord¬ 
ing to the circumstances of the case. The term 
cruel, however, could not, wth propriety, be 
used on the acquittal of an officer who has been 
tried on charges exhibited against him by his in¬ 
ferior. Innumerable instances might be cited 
where courts-martial have thus marked their dis¬ 
approbation of a prosecutor’s conduct in pi’cferring 

* Vide Appendix I. 
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charges when not a little of good evidence 1ms 
been adduced to support them, or when the pri¬ 
soner has so clearly refuted them as to leave no 
doubt of his entire innocence; or when it is ap¬ 
parent that the prosecutor has been influenced by 
unworthy motives in bringing the charges. With 
either of the above words appended to it, tending, 
as they do, to remove the prejudice with which 
soci(;ty is too apt to look upon men who have been 
accused of great oflTonccs, tl»c sentence becomes t!ie 
more valuable to the person acquitted, and may, in 
some degree, serve as a recompense for the trouble 
and anxiety he has undergone in clearing himself 
from a false accusation. 

It was determined in the Court of Common Pleas, 
November 12. 180C, before Sir James Mansfield, 
C. J., in an action for libel brought by Captain 
Jckyll, of the 43rd regiment, against Sir John 
Moore, the president of a court-martial, that ho was 
not liable to an action for a libel for having de¬ 
livered a sentence ‘and declaration to the Judge- 
Advocate to the following eifect, on certain charges, 
the said Captain Jekyll had preferred against Colo¬ 
nel Richard Stewart of the same regiment, namely, 
“ That he, the said Colonel Richard Stewart, is not 
guilty of either charges, and the Court do most 
fully and most honourably acquit him. The Court 
cannot pass without observation the malicious and 
groundless accusations that have been produced by 
Captain Jekyll against an ofilcer, whose character 
has, during a long period of service, been so irre- 
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proachable as Colonel Stewart’s; and the Court do 
unanimously declare that the conduct of Captain 
Jekyll, in endeavouring to falsely calumniate the 
character of his commanding officer, is most highly 
injurious to the good of the service.” Sir James 
Mansfield said: “In order to enable the Court to 
decide upon the charges submitted by the King, 
they must hear all the evidence, as well on the part 
of the prosecution as of the defence, and after 
hearing both sides are to declare their opinion 
whether there be any grounds for the charges. If 
it appear that the charges are absolutely without 
foundation, is the president of the Court to remain 
perfectly silent on the conduct of the prosecutor ? 
Or can it be any offence for him to state that the 
charge is groundless and malicious ? It seems to 
me, that the words complained of in this case form 
port of the judgment of acquittal, and consequently 
no action can be maintmned upon it.” • 

The causes for which the sentence of a court- 
martial may be brought underreview of a superior 
judicature are the same which, in the civil courts 
of England, authorise either the granting of a new 
trial, or an arrest of judgment; that is to say, if 
the sentence or verdict shall have been manifestly 
without, or contrary to, evidence; or if it shall 
have been contrary to, or unauthorised by law; if 
the penal award be beyond measure exorbitant 
or severe; if the jury or judges have been cor¬ 
rupted, &c. But in all such cases, as the presump- 

* M*Artbur, toL ii. p. 206. 
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tion is strongly in favour of the judgment, the 
superior court will not entertain the appeal, or 
authorise any review of the proceedings unless on 
the most pregnant or positive grounds for sup¬ 
posing that the merits have not been fairly dis¬ 
cussed, and that the decision is not agreeable to the 
justice and truth of the case.* 

* 3 Black. Comm. 386. edit. 1800. 
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EXECUTION OF TUE SENTENCE. 

flxecution of the Sentence, — Commander-in-Chief may 
jyeruse the Minutes. —Not authorized to pardon Offenders 
sentenced to Punishment by Court Martial: nor to remit 
Sentences: but may suspend the Execution thereof for a 
time. —Sentence of Death passed in the Narroio Seas, — 
In Si/uadrons detached from the Commander-in-Chief. —- 
In cases of Mutiny. — Pardon granted by Her Majesty 
on certain Conditions. 

The usual mode of executing the sentence of 
death is by banging the party so sentenced by the 
neck at the yard-arm of such of Her Majesty’s ships 
as the Lords Commissioners of the Admiralty, or 
the commander-in-chief of the fleet, shall direct. 
No particular time or ship is specified in the sen¬ 
tence, in case an emergency of the public service 
should render it inconvenient to carry out the same 
on the day or at the place specified. 

The safety of those who are to direct *the execu¬ 
tion of the sentence of death, as well as the anxious 
attention which the country will demand from the 
oificcr having authority over the life of a fellow- 
subject, demands that in all cases the commander- 
in-chief should carefully peruse the minutes of the 
court-martial, and satisfy himself that there arc no 
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legal objections to the validity of its judgment, or 
grounds on which he sliould respite the execution 
of the sentence until the receipt of instructions 
from the Lords Commissioners of the Admiralty. 

In 1845, Her Majesty’s Attorney-General, and 
Solicitor-General, and Counsel for the affairs of the 
Admiralty, were desired to state their opinion as to 
what extent, and in what cases, naval commanders- 
in-chief abroad have the power of remitting sen¬ 
tences and pardoning persons sentenced to punish¬ 
ment by courts-martial. 

Opinion, 

“ We arc of opinion that naval commanders-in- 
chief on foreign stations have no power to pardon 
persons sentenced to the punishment of death by 
court-martial. But as the execution of the sen¬ 
tence is entrusted to them without any limitation 
as to the time within which it is to be done, they 
may, when they think proper, report them to the 
Lords Commissioners of the Admiralty, and sus¬ 
pend the execution thereof until the pleasure of 
Her Majesty on the subject be made known to 
them. 

“ We are also of opinion, that in all other cases 
the naval cbmmandcrs-in-chief on foreign stations, 
have no power to remit sentences, either in the 
whole or in part, and that all remissions made must 
be done on their own responsibility, subject to the 
approbation of Her Majesty.” 

In the Idth section of the Act 22 Geo. 2. cap. 
33., it is enacted, that no sentence of death given 
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by any court-martial within the narrow seas (ex¬ 
cept in cases of mutiny) shall be put in execution 
till after the report of the proceedings of the Court 
shall have been made to the Lords Commissioners 
of the Admiralty, and their directions shall have 
been given thereon. If tlie court-martial shall 
have been held beyond the narrow seas, the sentence 
of death shall not be carried into execution but by 
order of the commander of the fleet or squadron 
wherein sentence was passed; and in cases when 
sentence of death shall be passed in any squadron, 
detached from any other fleet or squadron upon 
a separate service, then such sentence of death 
(except in cases of mutiny) shall not be put in exe¬ 
cution but by order of the commander of the fleet 
or squadron from which such detachment sliall 
have been made, or of the Lords Commissioners of 
the Admiralty; and in cases where sentence of 
death shall be passed in any court-martial held by 
the senior officer of five or more ships which shall 
happen to meet together in foreign parts, such sen¬ 
tence of death (except in cases of mutiny) shall not 
be carried into execution but by order of the Lords 
Commissioners of the Admiralty. 

Competent authorities have given it as their 
opinion, that the power implied in the above 
section of putting the sentence of death into im¬ 
mediate execution, without waiting for the in¬ 
structions of the Lords Commissioners of the 
Admiralty, or the commander-in-chief of the fleet, 
was intended only in cases where a mutiny actually 
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existed, which the immediate execution of the 
sentence might lead to quell, but not in cases where 
the acts of mutiny for which the prisoners are 
tried were committed some time previous to the 
trial. If the mutiny is quelled only in a sufficient 
degree to enable the authorities to act against the 
mutineers, as in the case of the fleet in Bantry Bay, 
in 1801, then it would be proper that such sentences 
of courts>martial should be carried into immediate 
execution. 

The Act 37 Geo. 8. cap. 140. authorizes Her 
Majesty to grant conditional pardons to persons 
under sentence by naval courts-martial, and to 
regulate imprisonment under such sentences. The 
first section of the Act declares, that if His Majesty 
shall be graciously pleased to extend his mercy to 
any oflender liable to the punishment of deatli by 
the sentence of a naval court-martial, upon con¬ 
dition of transportation, or of transporting himself 
beyond seas, or upon condition of being imprisoned 
within any gaol in Great Britain, or on condition 
of being kept to hard labour in miy gaol, or house 
of correction, or penitentiary house, or on any 
river, the judges of the Courts of King’s Bench, 
Common Pleas, &c., upon such intention of mercy 
being notified in writing by one of His Majesty’s prin¬ 
cipal secretaries of state, are to allow the oflender 
the benefit of such conditional pardon, in the same 
mannqr as if a conditional pardon had passed for that 
purpose under the great seal,' The powers of this Act 
are confirmed and extended by the 56 Geo. 3. cap. 5. 

M 
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Commanding Officers authorised to place Persons m Arrest 
for Misbehaviour. — Arrest should not be of a more severe 
Description than the Case requires. — Complaint to be 
preferred to Senior Officer at the earliest opportunity. — 
Circumstances regarding the Complaint to be fully ex~ 
plained. — The Admiralty or Commander-in-Chief to use 
their Discretion with regard to trying the Party complained 
of. — Appointment and Duties of Provost-Marshal. 


By the 8th article of the Admiralty Instructions 
(chap. i. p. 3.), commanding-officers are authorised 
to place any person in arrest who shall disobey 
orders, or otherwise misbehave himself. This course 


is usually adopted preparatory to bringing an officer 
to trial: — If the oifcncc with which he is charged 
be of a capital or very flagrant nature, it is cus¬ 


tomary to confine him to his cabin or mess-place, 


with liberty to walk on deck for exercise at certain 


periods; but if, on the contrary, the charges arc 
comparatively of trifling importance, it would not 
generally be considered necessary to place any re¬ 
straint upon him other than by conflning him to his 


ship. Commanding-officers should be careful that 


the arrest is not of a more severe description than 
the circumstances of the case will justify, as for 
any undue severity they subject themselves to a 
court-martial for a breach of the 30th article of 
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war. Lord Mansfield, in deliveting his charge to 
the jury in the case of Wall v. Macnamaray said, 
“ In trying the legality of acts done by military 
ofliccrs in the execution of their duty, particularly 
beyond the seas, where cases may occur without the 
possibility of application for proper advice, great 
latitude ought to be allowed, and tliey ought not 
to suffer for a slip of form if their intention ap¬ 
pears by the evidence to have been upright; it is 
the same as when complaints are brought against 
inferior civil magistrates, such as justices of the 
peace, for acts done by them in the exercise of their 
civil duty. There the principal inquiry to be made 
by a court of justice is, how the heart stood ? and 
if there appears to be nothing wrong there, great 
latitude will be allowed for misapprehension and 
mistake. But on the other hand, if the heart is 
wrong, if cruelty, malice, and oppression, appear to 
liave occasioned or aggravated the imprisonment, 
or other injury complained of, they shall not cover 
themselves with the thin veil of legal forms, nor 
escape, under the cover of a justification the most 
technically regular, from that punishment which 
it is your province and your duty to inflict on so 
scandalous an abuse of public trust. It is admit¬ 
ted that the plaintiff was to blame in leaving his 
post j but there was no enemy, no mutiny, no 
danger. His health was declining, and he trusted 
to the benevolence of the defendant to consider- the 
circumstances under which he acted. But supposing 
it to have been the defendant’s duty to call him to 

M 2 
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a military account for his misconduct, what apology 
is there for denying him the use of the common air 
in a sultry climate, and shutting him up in a 
gloomy prison, when tliere was no possibility of 
bringing him to trial for several months, there not 
being a sufficient number of officers to form a 
court-martial ? These circumstances, independent 
of the direct evidence of malice, as sworn to by 
one of the witnesses, arc sufficient for you to pre¬ 
sume a bad malignant motive in the defendant, 
which would destroy his justification, had it even 
been within the powers delegated to the defendant 
by his commission.” • 

Swinton v. MoUoy^ C., was an action of false 
imprisonment, brought by the plaintiff, as purser 
of the “Trident” man-of-war, against the de¬ 
fendant, who was his cni>tain. The defendant 
pleaded a justification for a supposed breach of 
duty; but it appearing in evidence that the 
defendant had imprisoned him for three days 
without inquiring into the matter, and had then 
released him on hearing his defence, Lord Mans¬ 
field said, that “such conduct on the part of the 
defendant did not appear to have been a proper 
discharge of his duty, and therefore that his justi¬ 
fication had failed him imdcr the discipline of the 
navy. But suppose that Captain Molloy, instead 

• In 1823,^ Captain Ilunn, of II. M. S. “Tweed,” placed 
Mr. llannaford, the master, under arrest, and neglected to 
inquire into the complaints against him until three dnjs after¬ 
wards. On arriving in England tho master brought an action, 
and obtained a verdict against Captain Hunn, with 300A 
damages. 
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of releasing the plaintiff on hearing his defence, had 
kept him confined till he came to England, and had 
then made a charge against him, in order to justify 
himself, the same policy which suffered an action 
of false imprisonment in that case for the incautious, 
though upright, conduct of the defendant, would 
have supported an action on the case, founded on 
cool deliberate malice and injustice, not covered 
by a pretence of discipline.”* 

Information of the arrest should be forwarded 
at the earliest opportunity to the secretary of the 
Admiralty, or to the commander-in-chief of the 
squadron, where there is one, so that the prisoner 
may be brought to trial os soon as the convenience 
of the public service will admit. 

The officer who makes the complaint should ex¬ 
plain the circumstances of the case as fully and 
clearly as possible, in order that the authorities 
may judge whether or not it is advisable that the 
matter should be brought before a court-martial. 
On the occasion of Vice-Admiral Sir Hugh Paliser 
preferring charges against Admiral Keppel, the 
Lords of the Admiralty denied that they had any 
discretionary power with regard to ordering the 
court-martial, but that on receiving a complaint, 
they had no alternative but to issue the necessary 
directions for the trial of the party complained of. 
This doctrine, however, can never bo maintained, 
cither in point of law or expediency. The act 

* In this ease there was a verdict for the plaintiff, damages 
lOOOA (li?. 537.) 

H 3 
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which constitutes courts-martial empowers the 
Lords Commissioners of the Admiralty to appoint 
officers in the ports of Great Britain or Ireland to 
hold those courts “ as there shall he occasion: ” who 
is to judge of the occasion, except the party to 
whom the complaint is preferred, and from whom 
the order for trial must emanate. The commander- 
in-chief of a fleet on a foreign station may be con¬ 
sidered as the chief magistrate of the community 
placed under his command; if a frivolous, vexa¬ 
tious, malicious, or ill-founded complaint is brought 
to his notice, and one on which he believes no 
conviction could legally follow, he should exercise 
the discretion which a magistrate in a similar case 
on shore would exercise, and decline to send tlie 
case before a jury. The discipline and the effi¬ 
ciency of the navy would be ruined if litigious 
{>coplc could, as a matter of right, demand that all 
their trivial complaints and bickerings should be 
made the fonnal subjects of inquiry at courts- 
martial ; it would encourage such people in quar¬ 
relling, by investing their disputes with an import¬ 
ance which they never deserved. The more often 
these courts are lield, the more often will they be 
required; by a constant repetition, the minds of 
both officers and men will become familiarised 
with them, and the effect produced by the so¬ 
lemnity of the proceedings will be lost. 

As soon as the commandcr-in-chief issues his or¬ 
der for the trial, he appoints some person (usually 
the mastcr-at-arms of the flag-ship) to act os pro- 
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vost-marshal, whose duty it is to take charge of the 
prisoner, and keep him in safe custody until he 
shall be delivered by due course of law. This 
officer brings the prisoner before the Court, and, 
during the trial, stands beside him with a drawn 
sword. The 32nd article of war enacts, that “ No 
provost-marshal belonging to the fleet shall refuse 
to apprehend any criminal whom he shall be autho¬ 
rised by legal warrant to apprehend, or to receive or 
keep any prisoner committed to his charge, or wil¬ 
fully suffer him to escape, being once in his custody, 
or dismiss lilm without lawful order, upon pain of 
such punishment as a court-martial shall deem him 
to deserve; and all captains, officers, and others in 
the fleet, shall do their endeavour to detect, appre¬ 
hend, and bring to punishment all offenders, and 
shall assist the ojjicers appointed for that purpose 
therein, upon pain of being proceeded against and 
punished by a court-martial, according to the na¬ 
ture and degree of the offence.” The duty of 
executing the final sentence of the law devolves 
upon the provost-marshal. 
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At courta-martial, the indictment, or, as it is com¬ 
monly called, the charge, is a written accusation 
against some person or persons for a breach, or an 
omission, of the laws relating to the government of 
the navy. In a former chapter we endeavoured to 
point out under what circumstances these laws arc 
applicable to persons in the fleet; we now pro¬ 
ceed to explain the forms proper to be observed in 
framing the charge. 

Ist. It must specify some particular act or omis¬ 
sion which constitutes a crime; and the defendant 
must be positively charged therewith: for instance, 
in uncleanness, scandalous actions, fraudulent be¬ 
haviour, unofficer-like conduct, cowardice, disre¬ 
spect, &c., it would not be sufficient to accuse the 
defendant gmeraUy of these offences, but the pre¬ 
cise facts on which the complaint is founded must 
be set forth, so that the accused may distinctly 
know on what points he has to defend himself. 

It is a rule of law that “every indictment must 
charge a roan with a particular offence, and not 
with being an offender in general.” • 

* Hawkins’s Fleas of the Crown, b. 2. c. 25. s. 59. 
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“ Every indictment ought to be so framed as to 
convey to the party charged a certain knowledge 
of the crime imputed to him.” . ... “ It is part 
of the duty of those who administer justice to require 
that the charge should be specific, in order to give 
notice to the party what he is to come prepared to 
defend, and to prevent his being distracted amidst 
the confusion of multifarious and complicated trans¬ 
actions.”* 

An order for a court-martial to inquire into the 
conduct of the officers and men of a ship lost is no 
charge; and a sentence given thereon would be 
null and void: it wotdd be a mere court of inquiry^ 
and therefore could not legally award any de¬ 
scription of punishment. ( Opinion of Jjaw Ojjicere 
on Courts-Martial held on the OfUcers and Crews of 
H.M.S. “ Cmtumon"and*-^Diomede^' 

2nd]y. The Christian name or names and the 
surname of the defendant must be written in full. 
If he be known by two names, and it be doubtful 
which is his proper name, both must be inserted; 
thus, “ Charles Johnson, otherwise called Henry 
Jones.” If two men of the same name are borne 
on the books of a ship, they are distinguished by 
numbers; as,“John Smith (the first),” “John Smith 
(the second).” The rank or quality of the ac¬ 
cused, and the ship to which he belongs, must also 
be stated. 

3rdly. It must be equally certain as to the per¬ 
son against whom the offence is alleged to have 

* Lord EUeaborougb, in tho Cue of the King v. PerroU, 2 
M. & S. 379. 
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been committed; as, for the murder of “ Edward 
Hammond.” But if the party killed have no name, 
or the name cannot be ascertained, the charge 
should be for the murder of “ a certain person 
whose name is unknown.” The 20th section of 
the Act 7 Geo. 4. c. 64. enacts, “ that if the party 
injured be designated by a name of office, or other 
descriptive appellative, instead of his proper name, 
judgment shall not be stayed on that account.” 

(N. B. If it appear in evidence that the party 
murdered is misnamed in tlic charge, or that it is 
a difTcrent person to the one mentioned who has 
been murdered, the defendant must be acquitted; 
but if the spelling only of the nanie be wrong, so 
that the pronunciation be the same, it would be 
immaterial. And if the party murdered be de¬ 
scribed as a person unknown, and it appear in 
evidence for the prosecution that his name is 
known, and that the prosecutor, by reasonable dili¬ 
gence, might have known it, the defendant cannot 
be convicted.) 

4thly. The day of the month on which the 
offence was alleged to have been committed 
should be inserted in words at length. If there 
be any doubt as to the precise time, the charge 
should be laid on a certain date, “ or on or about 
that date.” The place, in many instances, is 
material, inasmuch as the Act 22 Geo. 2. gives 
courts-martial jurisdiction only over persons in 
the fleet who commit crimes in certain situations 
therein expressed. And lime is material, because 
the statute contains a limitation within which com- 
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plaints in writing shall be made. By the 20th 
section of the Act 7 Greo. 4. c. 64., it is enacted, 
that no judgment upon any indictment, or in* 
formation for any felony or misdemeanor, shall be 
stayed or reversed for omitting to state the time 
at which the offence was committed, in any case 
where time is not of the essence of the offence; 
nor for stating the time imperfectly; nor for stat¬ 
ing the offence to have been committed on a day 
subsequent to the finding of the indictment, or 
on an impossible day, or on a day that never 
happened. 

If time and place be necessary ingredients of the 
offence, they must be correctly stated. In de¬ 
sertion, time is an ingredient of the offence, but 
place is not, for courts-martial may take cognizance 
thereof whether committed within or without Her 
Majesty’s dominions. In a case of murder, 'place 
is material, not only as regards where the crime 
was committed, but where the death occurred; 
because, us we have before stated, it depends upon 
these circumstances whether the Court have or have 
not jurisdiction over the accused. 

(N. B. Where an offence is proved to have been 
committed prior to the date laid in the charge, the 
Court should be very careful to ascertain whether 
the prisoner was at the time subject to their ju¬ 
risdiction.) 

Stilly. When the charge is founded on any 
written letter, order, or other document, the same 
should be inserted verbatim ; but when the accusa¬ 
tion is based on certain passages in writings, it is 
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sufficient to insert such passages only as apply to 
the case. If the document be used verbatim, it 
should be introduced with the words “ according to 
the tenor following and if a part only be required, 
with the words “ in std)stance as follows.'* 

Gthly. The statute or article of war said to have 
been violated need not be stated. 

7thly. No more than one crime or offence should 
be inserted in one charge, except where the same 
arc noticed together in the article of war pertaining 
thereto. 

8thly. Where particular words are used in the 
articles of war in reference to crimes, the same 
should be adopted in the charges: for instance, in 
an accusation of burning any magazine, or vessel, 
&c., not belonging to an enemy, the word “ mali¬ 
ciously ” must be added; for the loss of a ship 
it should be, for having by “ wilfulness, negligence, 
or other default,” &c.; for a breach of the 28tli 
article of \var, the offender must be charged with 
“ murder,” not killing; charging a person with 
having committed an unnatural crime would not 
be sufficient to warrant a conviction, the offence 
must bo designated according to the terms used in 
the 29th article; on the 30th article, the charge 
must be for “ robbery,” not theft; and on the 
33rd article, the words “cruel and oppressive” 
should be used, not tyrannical. 

9thly. Where several persons are concerned in 
the same crime, they may be included in one charge, 
and tried together. 
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Form of Charges* — Remarks on the Crime of Deser^ 
tion* — Receiving Merchandize in Her Majesty^z Ships^ 
— Officers who take no Military Command^ to be con^ 
sidered within t/ie Meaning and J^otection of the I9fh 
and 22nd Articles of PVar* — Remarks on the Crime of 
Mutiny. — Subordinates striking their Superiors. Mur^ 
der. — Manslaughter. — Unnatural Offences. — Robbery. 

The charges should be made out on a separate sheet 
of pajxjr, enclosed in a letter of complaint, and 
headed as follows: — 

“ Charges exhibited against James Thomas Jolm- 
son, boatswain’s mate, of and belonging to Her 
Majesty's ship ‘ Diamond,’ by Francis Charles Wills, 
Esquire, captain of the said ship.” 

First cliorge. 

“ For that he, the said James Thomas Johnson,” 
&c. 

Second charge. 

“ For that he, the said James Thomas Johnson,” 
&c. 

F. C. Wills, 

“ Captain of Her Majesty’s ship ‘ Diamond.’ ” 
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Charge and Article of War Punishment in Case of Con* 
on which the same is framed* victioUt Jtemarhs^ ^c. 

Article L 

For tLflt he, Hie said ' In tlie let article of war, 
being III actual service and captains are directed to cause 
full pay in the iIccC, and cap* public worship, according to 
tnin of Her Majesty’s ship the liturgy of the Church of 
Hiuinond,” did, on the first, England, to be performed in 
oighth, and fifteenth days of their respective ships, and to 
January, 1802, respectively, take care tliat tlic Lord’s Day 
neglect to cause the Lord’s be observed according to law. 
Day to bo observed, according The Act specifics no punish* 
to law, on board the stud ship, ment for those who fail in this 
by (here insert the particulars respect, and, therefore, tlio 
of the circunfstanres on iohich Court must use their own dls- 
the charge is founded), cretion with regard to the pu* 

nisbment to be awarded. 

Article 2. 

For that he, the said > >, Such punishment os tlio na- 

being in actual service and (ure and degree of the ofTonce 

full pay in the fleet, and- shall deserve. 

of and belonging to Ilcr Ma* 
jesty's ship ■ - did ^ on the 

■ - day of-, 18—, be* 

iiave in a scandalous and un* 
clean manner on board tJie 
said ship, by (here insert the 
particulars of the offence*) 

J Or, 

was, on the-day of —, 

18—, drunk on board the said 
ship. 

Articlb 8. 

For that he, the said , Death; or such other pu- 
bcing in actual service and full nisbment ns tho nature and 

* Where several offences are noticed in the same article, it 
has not been considered necessary, except in a few coses, to 
give more than one form of charge* 
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pay in tlie fleet, and — of 
and belonging to Her Ma« 
jcsty*s ship did, on the 

— day of ■ 1 18—, 

without leave from the Queen’e 
Majesty, or the commission* 
ers for executing the office of 
lord liigh admiral, or the com* 
man (]er« in •chief, or hU com* 
manding officer, hold intelli* 
gcnce witli the enemy at — 
{here interi the particutan oj 
the communication held,) 

ABTicns 4. 

For tliat he, the said 
being in actual service and full 
pay in the fleet, and of 

and belonging to the Her Ma* 
jesty’s ship , did, on the 
■ day of >■'18—, re¬ 
ceive a message from the ene¬ 
my at in substance as 

ibllows {here insert the pur^ 
port of the message)^ whicli 
message he, the said — ■ ■ —, 
did fail to communicate to bis 
superior officer within twelve 
hours after Uie receipt of the 
same, he, the said ■ i, 
having had opportunity so to 
do* 

Article 5* 

For that he, the said , 

did on tho « day of ■» ., 
18—, endeavour to corrupt 
—, —seamen of and 
belonging to Her Majesty’s 
ship ' s in commission, to 
betray their trust, by {here 
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degree of the offence shall dc* 
serve. 


Death; or such other pu¬ 
nishment as tho nature and 
degree of the offence shall dc* 
sorvo* 


Death \ or such other pu¬ 
nishment os the nature and 
degree of the offence shall de¬ 
serve. 
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insert the particulars on which 
the chatf/e is founded,^ 

»Or, 

was, on tho -day > , 

] 8^^ found on board Ucr Ma* 
jesty’a ship- , in the na¬ 

ture of a epy, to, 

AnricLE 6. 

For that he, the said-> 

being in actual service and full 

[>ay in the fleet, and-, of 

and belonging to Her Miu 

jesty’s ship -, did, on tho 

-day of ——, 18—, re¬ 
lievo and assist the enemy at 


Death; or such other pu¬ 
nishment as the nature nnd 
degree of the oflcncc shall de¬ 
serve* 


• Tho Act 1 Viet. cap. 01., entitled ** An Act for abolishing 
the Punidlunent of Dcoth in certain Cases,’* repeals that part of 
the Act 37 Goo. 3. cap. 70. which enacts that ^‘nny person who 
shall maliciously and advisedly endeavour to seduce any person 
or persons serving in His Migcsty’s forces, by sea or land, from 
his or their duty and allegiance to His Majesty, or to incite or 
stir up any such person or persons to commit any act of mutiny, 
or to make, or endeavour to make, any mutinous assembly, or 
to commit any traitorous or mutinous practice whatsoever, shall, 
on being legally convicted of such offence, be adjuged guilty of 
felony, and shall suffer death, as in cases of felony, without be¬ 
nefit of clergy; ** and provides tliat, if any person shall be 
convicted of the offences hereinbefore mentioned, such per¬ 
son shall not suffer death, or have sentence of death awarded 
against him or her for the same, but shall be liable, at the dis¬ 
cretion of the Court, to be transported beyond the seas for the 
term of the natural life of such person, or for any term not less 
than fifteen years, or to be imprisoned for any term not ex¬ 
ceeding three years. But as this Act (1 Viet. cap. 91) does not 
make any reference to the 22 Goo. 2. cap. 83., or to any of the 
subsequent acts relating thereto, its provisions cannot be consi¬ 
dered as extending to offences of the description in question 
.brought under the cognizance of naval courts*martial. 
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-> by (here insert the par* 

iiculars on whiek the charge is 
founded)^ 


Article 7* 

For that he, the said>- — 
being in actual service and full 

pay in the fleet, and -of 

and belonging to Her Ma* 
jeeiy’s ship , did, on the 

— day of -, 18—, 

fraudulently withhold from the 
Court of Admiralty (or Viee^ 
Admiralty^ as (he case may 

be) ot -, the undermen* 

tioned papers found on board 
the Spanish brig Mcrcurio,” 
taken as prize by Her Ma* 
jesty’s said sliip-, on the 

- day of — ■ — , 18—. 

(//ere insert a description 

of the papers withheld.) 

Article 8. 

For that he, the said — — 
being in actual service and full 

pay in the fleet, and -of 

and belonging to Her Ma¬ 
jesty's ship-, did, on the 

■ day of , 18—, 

fraudulently take out of the 
Spanish brig “Mercuri<^” prize 
to Her Majesty's ship 
before the said Spanish brig 
was adjudged lawful prize in 
any admiralty court (Acre m* 
sert a desertion of the goods 
taken). 

Article 9. 

For that he, the said——, 
being in actual seiTlce and foil 


To forfeit and lose his share 
of the capture, and to suffer 
such further punishment as 
the nature and degree of the 
offence shall deserve. 


To forfeit and lose his share 
of the capture, and to suffer 
such further punishment as 
tlie nature and degree of the 
offence shall deserve. 


Such punishment as a court* 
martial shall think fit to in* 
flict. 
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pay in the fleet, and —^ of 
and belonging to Her hla* 

jeatj’a ship-> did, on the 

*■ day of 18—, ill- 

treat ■ ■ who was taken 

prisoner in the Spanish brig 
‘‘Mercario,” pri«e to Her Ma* 
jesty’a ship — {here ituert 
the particulars on tohich ike 
charge is /ounded). 

Article 10. 

For that he, the said - "■ ■■> , 
being in actual serricc and full 

pay in the flcet> and-of 

and belonging to Her Ma¬ 
jesty’s ship did, on the 

-day of > > ■* » , 18—,^ up¬ 
on signal of fight being made 
from — neglect to make 
the necessary preparations for 
fight, &c. I 
«Or, 

upon Bight of French 

ships of the line, which it was 
hia duty to engage, &c. $ 
or, 

upon likelihood of engagement 

with - French ships of the 

line, 


Deatli i or such . other pu¬ 
nishment as the nature and 
degree of the offence shall de¬ 
serve. 


Article 11. 

For that he, the said-, Death; or such o\her pu- 

being in actual service and full nishment as the nature and 

pay in the fleet, and-of degree of the offence sh^ de- 

and belonging to Her Ma- serre. 

jesty’s ship-, did, on the 

- day of ——, 18—, 

neglect to observe the orders 
of—, his superior officer, for 
{here insert the purport of the 
order which was disgbej/ed)^ 
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Charges for a breach of the 12th, 13th, and 
14th articles, inay be readily framed from the 
above. 

Abticle 15* 

For that he» the said Deaths or such other pu- 

being ia actual service and full nhhmeDt as the nature and 
pay in the dcot> and of degree of the offence shall de* 

and belonging to Her Ma- serve* 
jeaty's ship » ' ■, did^ on the 
» day of f 18—> de* 

sort from tlie said ship to the 
enemy, taking witlkhim — 
belonging to Her Majesty's 
said ship. 

^ Me party d€$€rUd with 
any of the Quten^s stores^ they 
ffiuet be specified). 

Article 16* 

For that he, the said , Death; or such other pu« 
being in actual service and full nishment as the nature and 

pay in the fleet, and - of degree of the offence shall de* 

and belonging to Her Ma* serve* 
jesty's ship , did, on the 
-day of - , 18—, de¬ 
sert from the said ship* 

According to the present regulations of tbe ser* 
vice, no person is deemed to be a deserter until he 
has been absent from his ship without leave for 
twenty-one days. If apprehended before that time, 
he should he tried for having absented himself 
without leave} and should it be deemed necessary, 
a charge might be added for attempting to desert. 
The Court would not be justified in passing sentence 
of death on persons guilty of these offences, which 

come under the 36th article of war. 

» 2 
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It is not necessary to insert in a sentence passed 
on a person for desertion that he should be mulct 
of all the pay and advantages due, and arising to 
him at the period of his desertion; for this is con¬ 
sequent on his being found guilty, and cannot bo 
considered as a second punishment for the same 
offence. The “ R ” had been affixed to his name, 
notifying his desertion in the opinion of the officer 
who affixed it: he is tried for this desertion; the 
court-martial find in effect that hc<lid desert, and 
punish him for the same os the occasion may de¬ 
serve. Tlic effect of the sentence is, to continue 
the “ R ” against his name to the end of time, un¬ 
less ordered to be removed by the Admiralty, and 
the wages and advantages are forfeited under the 
11 Goo. 4. c. 20. s. 22., wherein it is enacted, that 
“ if any officer, seaman, or marine, shall desert 
from His Majesty’s service, he shall thereby lose and 
forfeit all wages, prize-money, and other allow¬ 
ances, benefits, and advantages to which he would 
otherwise have been entitled, as well in respect of 
his services in the ship from which he shall have 
deserted, as of those in all former ships in which 
he may have served.” 

Article 17. 

For that he» the said — 9 Death; or such other 2 >u- 
being in actual service and full nishment as the nature and 

pay in the fleet, and-of degree of the offence shall de* 

and belonging to Her Ma- serve. 

jesty^a ship-» did, on the 

- - day of ——, 

when charged with convoying 
and guarding-> merchant*^ 



Chap. XXL] 


fokm: of charges. 


181 


vessels, from to-> fail 

to comply with his instruc* 
tions in that behalf, by (here 
insert the particulars on which 
the charge is founded). 

The capital punishment appears to be intended 
for those who refuse or neglect to fight in defence 
of the convoy when assailed, or run away cowardly 
and submit the ships to peril and hazard. 

AltTlCLE 18« 

For that he, the said * 
being in actual service and full 

pay in the fleet, and-- of 

and belonging to Her Ma^* 

jesty's ship-, did, on the 

■ - day of ——, 18—, 

without authority from tlie 
commissioners for executing 
the office of Lord High Ad¬ 
miral of Great Britain, re¬ 
ceive (or permit to be received^ 
as the case may £e,) on board 
the said ship (Aoro insert a de» 
scription of the goods received) 
from (here insert the place 
where the goods were r€ceived)f 
such goods not being for the 
use of the said ship, nor be¬ 
longing to any merchant-ship 
or vessel which bad been ship¬ 
wrecked, or in imminent dan¬ 
ger of being shipwrecked, and 
not necessary to be received, 
in order to the preserving 
them for their proper owner* 

This article was framed in order to put a stop to 
a custom which had grown into a great abuse, of 
captains of ships of war conveying merchandize 

H 3 


To be cashiered, and be for 
ever afterwards rendered in¬ 
capable to servo in any place 
or office in ttio naval service of 
Her M^esty, her heirs, and 
successors. 
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on freight, whereby the dignity of the service was 
compromised, and the efficiency of the ships ina> 
terially impaired. In addition to the punishment 
which a court-martial is directed to award to Iver¬ 
sons guilty of a breach of this article, the 24th 
section of the Act subjects them to a penalty of 
500/., to be sued for and recovered in one of the 
superior courts. 

Abticls 19. 

For that he, tlie said- Death; or such other pu- 

being in actual service and full nishnicnt as the nature and 
pay in the fleet, and — of decree of tlie offence shall de- 
and belonging to Her Ma- serve, 
jesty’s ship , did, on the 
■ dny of' - 18—, en¬ 

deavour to make a mutinous 
assembly (here in$ert where 
the offence was committed), 
by (here insert the particulars 
of the offence). 

A charge founded on the latter part of the 19th 
Article would generally be worded as follows: — 

For that be, the said > Such punishment as the na* 
being In actual serTicc and full ture and degree of the offence 

pay in the fleet, and-of shall deserve* 

and belonging to Her Ma« 
jcety*8 ship ' ' ■ , did, on the 
day of. . 1 —, 18—) be¬ 
have with contempt to ■ , 
bis superior officer {here in* 
seri where the offence was 
comfHitted)t by (here insert the 
partieulan of the offence). 

The above will form a guide for framing charges 
for a breach of the 20th, 21st, 22nd, and 23rd ar- 
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tides. With regard to the 22nd and the latter 
part of the 19th Artide, it may be useful to remark, 
that the law officers of the crown have given it as 
their opinion, that officers who take no military 
command are, notwithstanding, to be considered as 
officers within the meaning and the protection of 
those artides. • 

It is not possible to draw any positive line be¬ 
tween officers being in the execution of their office 
and the contrary; each case must in a great mea¬ 
sure depend on its own particular facts and circum¬ 
stances, to be judged of and determined by the 
court-martial; but generally it may be considered 
that an officer on board the ship to which he be¬ 
longs, or employed on any service out of the ship, 
to which he has been ordered by his superior in 
command, is in the execution of his duty, within 
the meaning of the 22nd artide of war. 

In November, 1804, a court-martial assembled 
for the trial of Timothy Mahoney, a seaman be¬ 
longing to the “ Leviathan,” on a charge of having 
“ struck his superior officer on shore, in the dock¬ 
yard at Portsmouth.” Mr. Greetham, the Judge 
Advocate, informed the Court that he felt it to be 
his duty to state that he entertained considerable 
doubts of the competency of the Court to proceed 
to the punishment or trial of the offender, as It ap¬ 
peared from the letter of the complainant that the 

* See also “ Abstract of Coorts-martial," Jas. Jooes, seaman, 
of Her Majesty's ship Blonde,” tried in June, 1841, for strik¬ 
ing the surgeon of that ship. 
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offence was committed in His Majesty’s dominions 
on shore, in the dockyard; and he pointed out for 
their consideration the proviso in the Act 22 Geo. 2. 
c. 33., in which it is stated, “ that nothing in this 
Act contained shall extend, or be construed to ex¬ 
tend, to empower any court-martial to be constituted 
by virtue of this Ac^to proceed to the punishment 
or trial of any of the offences specified in the se¬ 
veral articles contained in this Act, or of any offence 
whatsoever (other than the offences specified in the 
5th, 34th, and 35th of the foregoing articles and 
orders), which shall not be committed upon the 
main sea, or in great rivers only, beneath the 
bridges of the said rivers nigh to the sea, or in any 
haven, river, or creek within the jurisdiction of the 
Admiralty, and which shall not be committed by 
such persons as at the time of the offence committed 
shall be in actual service and full pay in the fleet 
or ships of war of His Majesty:” that the article 
relative to striking a superior officc^r does not ap¬ 
pear to be Mentioned in the exceptions of the said 
proviso; and therefore Mr. Greetham contended 
that the court-martial had no jurisdiction over the 
offence. The law officers of the crown, to whom 
the question was referred, were of opinion that the 
prisoner could not be tried on a charge of having 
struck his superior officer on shore within his Ma' 
jesty's dominions. 

Had this man been tried for mutiny, there could 
have been no doubt as to the court being competent 
to take cognizance of the offence. Although the 
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crime of striking a superior officer is made the 
subject of a separate article of war, it is neverthe¬ 
less identical with mutiny, as mentioned in the 
22nd article. We have always understood mutiny 
to be the act of a subordinate depriving his superior 
of the lawful command and power attached to his 
office: amongst the various ways in which this may 
be done, surely one more effectual than by striking 
him could not be conceived. We fully admit that 
in the case of Mahoney, worded as the complaint 
against him was, the court-martial had no juris¬ 
diction: he should have been charged with “ wm- 
tiny and the fact of his having struck a superior 
officer when in the execution of liis office would 
have borne out that charge. 

In the.year 1797, two men (Moorson and Dolli- 
son), belonging to the “ Beaulieu,” were tried by 
court-martial for mutiny; the first in striking Mr. 
Phillips, 3rd lieutenant, when in the execution of his 
duty on shore at Deal; the other for acts done on 
board the ship. Although, from the evidence, it 
appeared that the conduct of Moorson was of a 
very mutinous character after he was taken on board 
the Beaulieu, we find, from the following minute, 
which is entered on the proceedings, that the Court 
would not take cognizance of any other act of mu¬ 
tiny alleged to have been committed byhim, except 
that which was mentioned in the charge, namely, 
“ striking Mr. Phillips, 3d lieutenant, when in the 
execution of his duty on shore at Deal.” 

“ A doubt arising whether the charge for mutiny 
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is confined to the striking of Lieutenant Phillips 
by Thomas Moorson, on the 24th of June, or to 
other acts of mutiny on that evening, the Court 
were of opinion that the charge against Thomas 
Moorson is confined to the striking of Lieutenant 
Phillips." • 

“ Mutiny is not a rebelling or rising only against 
a lawful authority; or an insurrection of soldiers 
to effect a purpose of their own, however other¬ 
wise lawful, by their own means; or debating or 
consulting together on any subject of discontent, 
arising out of a military measure, arrangement or 
command, with a view to the contravention of it, 
but a murmuring, or muttering even, against the 
exercise of authority, or about real or fancied 
grievances, in the hearing of the soldiery, tp raise, or 
have a tendency to raise, ill humours or passions, 
and to stir up disquiet or sedition in the army. 

“ It is not, therefore, necessarily an aggregate 
offence, committed by many individuals; for, in the 
last instance specified, it may ori^nate and con¬ 
clude mth a single person. 

“ So, mutiny may consist in the act of one person 
in opposing by force any act ordered to be done; 
and more decisively in any violence done to the 
person of any of&cer in the execution of his duty. 

“ For an offence of the latter description, Cor¬ 
poral M‘Marran, of the 42d regiment, was tried by 

* Both these men were foundguilty. Moorson was sentenced 
to suffer death, but recommended to mercy: and Dollisoo to 
receive one hundred lashes. 



Chap. XXL] 


FOBM OF CBABOBS. 


187 


a general court-martial in the month of March, 
1813, on an express charge of miUiny ‘ in dis¬ 
charging his piece at Lieut. A. Dickenson of the same 
regiment, and shooting him through the body whUe 
in the execution of his duty. 

“ The Court having found the prisoner guilty of 
the criminal matter chaiged, sentenced him to be 
hanged. 

“ The unfortunate officer died in this instance 
of the wound inflicted on him,—so that the offender 
might have been proceeded against as for murder; 
though the latter mode of prosecution, for peculiar 
reasons, perhaps, was preferred.”* 

Akticle 24. 

For that be, the Baid ■ " ' , According to the nature and 

being in actual service and full d^ree of the oflTcnce* 

pay in the fleet, and-of 

and belonging to Her Ma¬ 
jesty's sliip ■ — , did, on the 

day of - i 18—, 

wastcfully expend the stores 
of the said ship by {here m- 
tert the description of stores^ 
and the manner in tohieh they 
ioere expended)* 

A charge of embezzlement, or appropriating the 
public stores to private purposes, may be framed 
from the above. 

Article 25* 

For that he, the said , Death; or such other punish* 

being in actual service and full meat as the nature and degree 
pay in the fleet, and > of of the offence shall deserve, 
and belonging to Her Ma* 

* Samuel's Military Law, p. 258« 
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jesty’s Blnp >■■■ , did) on tbe 
> ■ day of ' ) 18«^ 

unlawfully born a certain-, 

at ' ■ ) the same not then ap¬ 

pertaining to an enemy, piratOi 
or rebel. 


Abticlb 26. 

For that he, the said ^ ■ , 
being in actual service and full 
pay in the fleet, and of 
and belonging to Her Ma» 
jesty’s ship , did, on the 

day of - - 18—, 

through wilfulncaa (or neg- 
tig^ncet as the ease mag be)^ 
run the said ship on shore at 
'■■i ■ — {here describe the place 
where the ship was stranded)* 


Death; or such other punish¬ 
ment as the oifonce shall bo 
judged to deserve. 


The capital punishment must have been in¬ 
tended for those only who should be found guilty 
of having icilfuUy and maliciously stranded one of 
the king’s ships. 


Akticle 27* 

For that he, the said- 
being in actual service and full 

pay in tbe fleet, and-of 

and belonging to Her Ma¬ 
jesty's ship , did, on the 

■. I day of . , 16—, 

negligently perform tbe duty 
imposed upon him, by {here in- 
sert the particulars an which 
the charge is founded)* 


Abticlb 28* 
For that be, the said 


being in actual service and full 
pay in the fleet, and > of 


Death; or such other punish¬ 
ment ns tbe court-martial shall 
deem the cose to require. 


Death. On this charge the 
accused may be found guilty 
of manslaughter only* 
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and belongitig to Her Ha* 
jest/s ship did, on the 

- day of ■*- — —, 18-^, 

when on board the said ship, 
wilfully, and of his malico 
aforethought, kill and murder 
(name of the party killed)^ of 
and belonging to ■ , by 

stabbing him in the right side 
of the neck with a knife, giv¬ 
ing to the said > one mortal 
wound, of which mortal wound 
the said did languish un¬ 
til theday of -, 18—, 

on which said - day of 

, IS—, the said ■ in 
Her M^esty’s ship ■ , of 
the said mortal wound died. 


Murder, according to the definition of Lord 
Coke, is, “ when a person of sound memory and 
discretion unlawfully killeth any reasonable crea¬ 
ture in being, and under the king’s peace, with 
malice aforethought, either express or implied.” 

Where it appears that one person’s death is oc¬ 
casioned by the hand of another, it is for that other 
to shew, either by evidence, or by inference from 
the circumstances of the case, that his offence is 
of a mitigated character, and does not amount to 
the crime of murder. • 

“ Every indictment of this kind may receive at 
the hands of the jury one of these terminations: 
First, that the prisoner is innocent; secondly, that 
he occasioned the death in such a way as implies 
blame, but still falls short of wilful murder; and, 

* Bex T. Greenacre, 8. C. h P. 42. 
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lastly the party may be found guilty of murder. 
Before I go to the minute points of the case, it may 
be convenient to state the general principles upon 
which the law turns with regard to tliis subject. 
As soon as it is ascertained that one individual in 
the possession of his reason has wilfully taken away 
the life of another, the law’s first presumption is 
that the party is guilty of wilful murder. This, 
you know, supposes the act to have been done 
maliciously; but with regard to malice, I should 
tell you, that it is not necessarily meant by that 
term, that at the moment the party killing has any 
old or present grudge against the deceased: it is 
not that at the moment he takes away his life he is 
acting on some deliberate design. It is only that 
the party has done the act, knowing that he has 
done it, and that the means are such as, in all 
human reason, are likely to produce death. If I 
were to take a loaded pistol, and fire it into that 
crowd, who are entirely strangers to me, — if I did 
that act deliberately, and death ensued, I should 
be guilty of murder. The law would say that I 
did it with malice prepense. I could not do it 
without having bad feelings, and a reckless heart. 
Every one must be presumed to intend the natural 
consequences of his acts. If you were to throw a 
stone at a window, it must be taken that you in¬ 
tend to break it, because it is a brittle substance. 
That being so, if you hod heard nothing more than 
simply that the prisoner taking a knife in his hand, 
had stabbed his eon, that would have put it upon 
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him to clear himself from the charge of murder. 
The law requires from him, and will allow him to 
shew that there were some mitigating circumstances, 
which alter the presumed character of the act, be¬ 
cause it has at once a sacred regard for human 
life, and also a respect for man's failings, and 'mil 
not require more from an imperfect creature than 
he can perform; and therefore, os it is well known 
that there arc certain things which so stir up man’s 
blood, that he can no longer be his own master, the 
law makes allowance for them. If, therefore, a 
person being stung and excited inflicts a fatal blow 
or wound, provided the provocation be sufficient, 
and acting upon him at the time, and recent, he 
will only be guilty of manslaughter; and in this 
the law does not depart from its original principle, 
because it then supposes that the individual was not 
guilty of malice prepensey but that what he did was 
done in a moment of overpowering passion, which 
prevented the exercise of reason; so that the general 
distinction is this; in the one case the man is cool, 
and must be taken to have malice; in the other, 
if he has had sufficient provocation, while it is 
fresh, then he has not malice. In some instances 
you must feel certain, from the acts of the party, 
that he had a grudge. Suppose a man destroyed 
another by poison; if it were proved that he had 
previously bought the poison, and prepared the cup, 
although he should have had a quarrel with the 
party at the very time of administering it, you 
could not doubt that there was express and actual 
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malice. If a person has received a blow, and in the 
consequent irritation immediately inflicts a wound 
that occasions death, that will be manslaughter. 
But he shall not be ^owed to make this blow a 
cloak for what he does; and, therefore, as in the 
case of poisoning, though there have been an actual 
quarrel, and the deceased shall have given a great 
number of blows, yet if the party inflict the wound, 
not in consequence of those blows, but in con¬ 
sequence of previous malice, all the blows would go 
for nothing. So in the present case, if there was 
a stab given in consequence of a grudge entertained 
a day or two before, all that passed between these 
parties at the very time must go for nothing; for 
the simple reason, that the blows were not the cause 
of the crime. So that if you believe on the Monday 
or Wednesday before, the prisoner used the threats 
which have been sworn to, deliberately, then all the 
quarrel and the wrestling may be entirely dismissed 
from your consideration. I for one, however, am not 
disposed to pay much attention to declarations of 
this description. In some cases they may be de¬ 
serving of consideration; but least of all if they 
proceed from a passionate mind, in that situation 
of life in which the prisoner is. Then I will sup¬ 
pose that all was purely unpremeditated till 
Chorlton came; and then the case will stand thus: 
the father and the son have a quarrel, the son gets 
the father down, the son has the best of it, and 
the father has received considerable provocation j 
and if when he got up and threw the pick at the 
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deceased, he had at once killed him, I should have 
said that it was manslaughter. Now comes the 
more important question (the son having given 
no further provocation), whctlier in truth that 
which was in the first instance suificient provoca¬ 
tion, was so recent to the actual deadly blow, that 
it excused the act tliat was done, and whether the 
father was acting under the recent sting, or had 
had time to cool, and then took up the deadly 
weapon. I told you just now, he must be excused 
if tlie provocation was recent, and he acting on its 
sting, and the blood remained hot; but you must 
consider all the circumstances, the time which 
elapses, the prisoner’s previous conduct, and the 
deadly nature of the weapon, the repetition of the 
blows, because though the law condescends to palliate 
human frailty, it will not indulge human ferocity. 
It considers man to be a rational being, and requires 
that he should exorcise a reasonable controul over 
his passions.”* 

If a person being in possession of a deadly 
weapon, enter into a contest with another, intend¬ 
ing at the time to avail himself of it, and in 
the course of the contest actually use it and kill 
the other, it will be murder; but if he did not 
intend to use it when he began the contest, but 
used it in the heat of passion, in consequence of an 
attack made upon him, it will be manslaughter. If 
he used it to protect his own life, or to protect 

* Coleridge, J., summing up to the jury in the Case of Reg. 
T. Kirham, 8 C. & P. 116. 


O 
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himself from such serious bodily harm as would 
give him a reasonable apprehension that his life 
was in immediate danger, having no other means 
of defence, and no means of escape, and retreating 
as far as he can, it will ha justifiable homicide.* 

On a trial for murder, every person who was 
present at the time of the transaction which gives 
rise to the charge, ought to be called as a witness 
on the part of the prosecution; for oven if they give 
different accounts, the jury sliould hear the evidence, 
and draw their own conclusions as to the truth, f 
If one person kill another in a deliberate duel, 
under provocation of charges against his character 
and conduct ever so grievous it will be murder in 
him and his second. J Tint where upon a sudden 
quarrel two persons figlit and death ensue to one of 
them, if it apjxjar that it wjis not the result of pre¬ 
conceived anger or malice, the other cannot be 
convicted of more than manslaughter. On the other 
hand, if the parties fight at any time after the 
quarrel, so considerable, that it may be reasonably 
supposed that the blood was cooled, and the first 
burst of anger passed .away, the person killing will 
be guilty of murder. 

In 1838, Messrs. Young and Webber were tried 
before Mr. Justice Vaughan and Mr. Baron Al- 
derson, on an indictment, charging them (together 
with two other persons not in custody, viz., F. L. 
Eliot and E. D. Broughton) for the wilful murder 

* Reg. Vt Smith, 8 C. & F. 812. 

I Reg, V. Holden, 8 C. P. 814. ^1 Bussell, 297. 
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of Charles F. Mlrfin, who was killed in a duel by 
Mr. Eliot, at which the prisoners Young and Web¬ 
ber were present, aiding and abetting. 

Mr. Justice Vaughan, in summing up to the 
jury, said,—“ There is no difficulty os to the law 
upon this subject. Principals in the first degree 
arc those by whom the death wound is inflicted; 
principals in the second degree, those who are pre¬ 
sent at the time it is given, aiding, abetting, com¬ 
forting, and assisting the persons actually engaged 
in the contest. Mere presence alone will not be 
sufficient to make a party an aider and abetter; but 
it is essential that lie should by his countenance 
and conduct in the pi-occcding, being present, aid 
and assist the principals. Wlien upon a previous 
arrangement and after there has been time for the 
blood to cool, two persons meet with deadly wea¬ 
pons, and one of them is killed, the party who 
occasions the death is guilty of murder; and the 
seconds also arc equally guilty. The question then 
is did the prisoners give their aid and assistance 
by their countenance and encouragement of the 
principals in this contest? There are some pecu¬ 
liarities in this case, and one is, that four persons, 
two of whom were tlie prisoners, went down to the 
ground in company with EHot, and that neither 
of the prisoners was called upon to act as a second. 
If, however, cither of them sustained the principal 
by his advice or presence, or, if you think he went 
down for the purpose of encouraging and forward¬ 
ing the unlawful conflict, although he did not say 
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or do anything, yet, if he was present and was 
assisting and encouraging at the moment when 
the pistol was fired, he will be guilty of the offence 
imputed by the indictment. Questions have arisen, 
as to how far the second of a party killed in a 
duel, is liable to an indictment for the murder of 
tlic deceased. I am clearly of opinion that he is. 
But the real question here is, whether you are quite 
satisfied that the prisoners were on the ground for 
the purpose of giving aid and assistance when the 
fatal shot was fired. If near enough to give their 
aid and to give their countenance and assistance, 
that would render them liable upon the charge 
now made against them. As it seems to me the 
going down with the person who fired the shot, if 
they >vere present when it was fired, is an indica* 
tion of guilt. But it is said on behalf of one of the 
prisoners, that he >vas there for tlic purpose of 
bringing about a reconciliation, and not to give his 
countenance to the continuance of the contest; and 
tliat ho did not remain. That is a question for you. 
There is no evidence that either of them said or 
did anything; but if you are satisfied that they 
went down and returned with Mr. Eliot and his 
other friends, that leads to a strong inference that 
thej'^ were present when the shot was fired. It 
may be by possibility that Webber retired after 
the first shot, or, if you can suppose that after that 
he turned his back, intending to have nothing more 
to do with the matter, then it would be difficult to 
say that he was present, aiding, abetting, and as- 
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sistuig. Webber says, “ I am not implicated in it;" 
but it is a strong circumstance that all Eliot’s party 
go down to the ground in company, and that they 
are traced back to town together.” The jury re¬ 
turned a verdict of guilty” against both prisoners. • 

Where persons having authority over others, to 
arrest or imprison them, and using proper and lawful 
means for that purpose, arc resisted in so doing, 
and killed, it will be murder in all who take part 
in such resistance.'!’ 

Justifiable homicide is where no blame whatever 
is attached to the party killing. Excusable homi¬ 
cide is where the party killing is not altogether 
free from blame. The Act 9 Geo. 4. cap. 31. 
sect. 10. enacts that no punishments or forfeiture 
shall be incurred by any person who shall kill 
another by misfortune, or in his own defence, or in 
any other manner without felony. 

Where an officer in the execution of his office, 
either in a civil or criminal case, kills a person that 
assaults or resists liiin; or if, in attempting to take 
a man charged with felony, he be resisted, and, in 
the endeavour to take him, kills him, it would be 
justifiable homicide in the officer, provided he could 
show that there was a positive necessity on his 
side, that the party could not be arrested or appre¬ 
hended—that the mutiny could not be suppressed 
— that the prisoners could not be kept in hold 
unless such homicide were committed; otherwise 


• 8 C. & P. 652. 


f 1 RusbcII, 592. 
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witliout such absolute necessity it is not justifi¬ 
able. * 

In October, 1812, Lieutenant Gamage of the 
Griffon ^vas tried })y court-martial for having on 
the 20th of that month killed Serjeant Lake of the 
royal marines, by stabbing him with his 8woi‘d. 
The circumstances which led to this melancholy 
affair are briefly these:—Mr. Gamage ordered the 
aerjeant to walk the gangway with his musket ns 
a punishment for some offence winch he had com* 
mitted 5 the serjeant refused, and, from the evi¬ 
dence produced at the court-martial, appears to 
have behaved himself in a very insubordinate man¬ 
ner. Mr. Gamage went below and put his sword 
on, returned to the deck and repeated his order to 
the serjeant, who still jmsitivcly refused to obey; 
whereupon he (Mr. Gamage) stabbed him. There 
was no mutiny in the ship’s company, no imme¬ 
diate danger of anything of the sort, and conse¬ 
quently it was the duty of the lieutenant to cause 
the serjeant to be arrested and confined until an 
opportunity presented itself of bringing him to a 
court-martial for his misconduct. Unfortunately, 
however, in a moment of irritation, and, perhaps, 
under the impression that he was doing no more 
than what he would be legally borne out in doing, 
he assumed an authority over the life of a fellow 
subject, which the laAV will only tolerate in cases 
of the most pressing and absolute necessity. Not¬ 
withstanding the high character for humanity 


• 4 Black. Comm. 178. (edit 1800). 
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which he received from several officers and men, 
the Court found him guilty of murder, and he ex¬ 
piated his crime by an ignominious deatli. 

Homicide is also justifiable if committed for the 
prevention of any forcible or atrocious crime; for 
instance, the law justifies a woman killing one who 
attempts to ravish her. For the one uniform prin¬ 
ciple that runs through our own and all other laws 
seems to be this — that where a ci’ime, in itself 
capital, is endeavoured to be committed by force, it 
is lawful to repel tliat force by the deatli of the 
party attempting. • 

Excnsttble homicide is where a man doing a law¬ 
ful act, without any intention of hurt, unfortu¬ 
nately kills another. As where a person is shoot¬ 
ing at a mark and undesignedly kills a man; or 
where an officer punishing a criminal and happens 
to occasion his death, it is only misadventure ; for 
the act of correction was lawful; but if he exceeds 
the bounds of moderation, either in the manner, the 
instrument, or the quality of punishment, and death 
ensues, it is manslaughter at least, and in some 
cases (according to the circumstances) murder; for 
the act of immoderate correction is unlawful. So 
also in self-defence upon a sudden affray homicide 
is excusable rather than justifiable. The right of 
natural defence does not imply a right of attacking ; 
for instead of attacking one another for injuries 
past or impending men need only have recourse to 
the proper tribunals of justice. They cannot there- 

* 4 Block. Comm. 160* (edit* 1800). 
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fore legally exercise this right of preventive de¬ 
fence, but in sudden and violent cases when certain 
and immediate suffering would be the consequence 
of waiting for the assistance of the law. Where¬ 
fore to excuse homicide by the plea of self-defence, 
it must appear that the slayer had no other possible 
(or, at least, probable) means of escaping from his 
as.sailant.* 

“ There is one species of homicide se defendendo, 
where the party slain is equally innocent as he who 
occasions his death ^ and yet this homicide is also 
excusable from the great universal principle of self- 
preservation, which prompts every man to save his 
own life preferably to that of another where one of 
them must inevitably perish. As, among others, 
in that case mentioned by Lord Jlacon, where two 
persons, being shipwrecked and getting on the same 
plank, but finding it not able to save them both, 
one of them thrusts the other from it, whereby he 
is drowned. He who thus preserves his own life at 
the expense of another man's, is excusable through 
unavoidable necessity, and the principle of self- 
defence ; since their both remaining on the same 
weak plank is a mutual, though innocent, attempt 
upon and .on endangerment of each other’s lifc.”f 

“If two draw their swords upon a sudden quar¬ 
rel, and one kills the other, it is only manslaughter. 
Sir Charles Pyra with one party, and Mr. Walters 
with another party, dined at a tavern, and on com¬ 
ing out, Sir Charles P. and Mr. W. quarrelled and 

* 4 Black. Comm. 181. (edit. 1800). f Ibid. 185. 
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drew their swords, and Mr. W. ran Sir Charles P. 
through the body and he died. There was no evi¬ 
dence of any unfair advantage taken by Mr. W. nor 
could the ^vitnesses say more than that they heard 
them quarrelling, saw their swords dra^vn, and the 
sword through Sir Charles P.’s body; and it ap¬ 
peared that the parties did not know each other 
before. When Sir Charles P. fell, Mr. W. took 
him by the nape of the neck, and dashed his Iicad 
upon the ground, and said, ‘ Damn you, you arc 
dead.’ Jenner, 15., told, t)ie jury that this was only 
manslaughter. The jury, however, were disposed 
to find it murder, because of tlic dashing the head 
against the ground, &c.; but Allibone, J., repeated 
to them that it was manslaughter only, and they 
found accordingly.”* 

“ r>ut where two persons who have formerly 
fought on malice, arc aftenvards, to all appearance, 
reconciled, and fight again on a fresh quarrel, it 
shall not be presumed that they were moved by 
the old grudge, unless it appears by the whole cir¬ 
cumstances of the casc.”f 

“ The crime of manslaughter does not admit of 
accessories before the fact, because it is sup|>osed 
to be altogether unpremeditated. Cut all those 
who are present aiding and abetting the fact com¬ 
mitted are considered principals in the second de¬ 
gree. There may, however, be accessories after the 
fact in manslaughter. If, therefore, upon an in¬ 
dictment against the principal and an accessory 


* 1 BubscU, 586« 


t 1 Hole, 452* 
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after the fact for murder, the offence of the princi¬ 
pal be reduced to manslaughter, the accessory may 
be convicted as accessory to the manslaughter.*'* 
Abticle 29. 

For that be, the said > Death, 
being in actual service and full 

j)ay in the fleet, and - of 

and belonging to Her Ma* 

jeaty’s Bhip-, did, on the 

-day of , 18—, com¬ 
mit the unnatural and detest¬ 
able sin of buggery with {here 
hhnert the name in full of the 
party upon Wiom, and the 
place U'herey the crime wa$ 
pcrpeirutedy\ 

This is a horrible crime to contemplate, and one 
wherein the Court may more readily than in any 
other case be imposed upon by the testimony of 
false and malicious witnesses, creating, as it natu¬ 
rally does, so much prejudice against the parties 
accused of having committed it. Jilackstone says, 
“ It is a crime which ought to be strictly and im¬ 
partially proved, and then as strictly and impar¬ 
tially punished ; — a crime of so dark a nature, so 
easily charged, and the negative so difficult to be 
proved, that the accusation should be clearly made 
out, for, if false, it deserves a punishment inferior 
only to that of the crime itself.” It therefore be¬ 
hoves the Court to be extremely minute and care¬ 
ful in the examination of the witnesses, and guarded 

* 1 Bussell, a7d. 

t Add another charge against the parties, so os to bring them 
witliin the 2d Article of War, lest the capital charge should 
not be proved. ( Vide pnge 174. Article 2.) 
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in giving their judgment. However clear against 
the prisoner it may appear to be, no feeling of 
delicacy or disgust will justify them in omitting to 
inquire into all the circumstances of the transaction 
they are called upon to investigate; the witnesses 
should be forced to give their evidence in plain 
unmistakeablc terms; and the Court must always 
bear in mind the ditfercnce between legal and moral 
guilt, and that, to render the crime complete in 
the eye of the law, there must be proof of pene¬ 
tration into the body: emission need not be proved. 
(1) Geo. 4. c. 31. 8. 18.) 

Hoth parties who may be implicated arc amenable 
to prosecution, and to the same punishment in case 
of conviction; but it is never advisable to prosecute 
both, except whore the evidence against both is 
sufficient, independent of the testimony of either 
of them against the other. If it be committed on 
a boy under fourteen years of age, it is felony in 
the agent only, and the boy may be convicted of 
a breach of the 2nd Article of War, relating to 
uncleanncss and scandalous actions. 

“ It is not allowable to show, on the trial of an 
indictment, that the prisoner has a general dispo¬ 
sition to commit the same kind of offence as that 
charged.against him; therefore, in a prosecution 
for an infamous crime, an admission by the pri¬ 
soner that he had committed such an offence at 
another time, and with another person, and that 
his natural inclination was towards such practices, 
ought not to be received in evidence. 
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“ In cases where it is not probable that all the 
circumstances necessary to constitute this offence 
will be proved, it may be advisable only to prefer 
an indictment for an assault* with intent to com¬ 
mit an unnatural crime. And it should be ob¬ 
served, that the mere soliciting another to the 
commission of this crime has been treated as an 
indictable offence.” f 

In order to obviate the possibility of any ulterior 
difficulty arising on the question of the proceed¬ 
ings of the Court in cases of this nature, the Judge- 
Advocate should enter on the minutes the fact of 
the attention of the Court having been dii*cctcd to 
the state of the law in reference to this crime. 

Aktici.is 30, 

For that he, the said » 
being in actual service and full 

pay in tlio fleet, uml-of 

and belonging to Her Ma¬ 
jesty’s ship —, did, on the 

- day of -^ 18— 

{Itcre insert the place where 
the offence was commUied)^ 
commit n robbery, by {here in¬ 
sert the facts, and a description 
of (he articles stoleny^ the pro¬ 
perty of-, 

It 18 not ncccssarj^ the prosecutor should prove 
all the articles mentioned in the indictment to have 
been stolen; if he prove the defendant to have 
stolen any one of them, it is sufficient.” J 

* At courts-martial for uncleaoncss.” {Vide page 174. 
Article 2.) 

f 1 liussell, C99. 


Dentil; or otherwise, as a 
court-martiul, upon consider¬ 
ation of circumstances, sliuli 
6Dd meet. 


I Arch bold, 170. 
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The common law of England draws a distinction 
between “robbery” and “theft.” Robbery Is de¬ 
fined to be “ the felonious and forcible taking, from 
the person of another, of goods or money to any 
value, by putting him in fear.”* Theft h “the 
felonious taking and carrying away of the personal 
goods of another, unaccompanied with any other 
atrocious circumstancc8.”f 

Although the latter crime was provided for in 
the Act of 13 Chas. 2. c. 9., there is no mention 
made of it in the present Articles of War; but the 
practice at courts-martial has been to take cogni¬ 
zance of it under the 30th Article. This practice 
has obtained so long, that we apprehend no ob¬ 
jection could be made to it now; but it is very 
doubtful whether a court-martial would be justified 
in awarding a capital punishment for a breach 
of this Article unless the offence amounted to a 
robbery in the legal acceptation of that term. 

On the jnoming of the 28th April, 1789, the 
“ Aiubuscade ” being at Messina, the ship’s corn- 
j)any were sent on shore to the lazaretto, by the 
direction of the oflicer of the Health Office, in 
order to their being smoked. At noon the ship’s 
company all returned on board. At one in the 
afternoon the commander received advice from the 
keepers of the lazaretto, that, on examining the 
magazines after the people were smoked and gone 
on board, they found several pieces of gold and 

• Black. Comm. 243. (edit. 1800.) t lb**!- 229. 
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silver brocade velvet missing (the same being part 
of the cargo of a merchant-vessel, and had been 
put on shore from her to perform quarantine), and 
that they supposed it must have been stolen by 
some of the “Ambuscade’s” people. Three men 
were tried by court-martial for this olfence, two of 
whom wore adjudged to suffer death, and the other 
to receive 400 lashes. A doubt arose as to whether 
the offence proved against the prisoners amounted 
to a rohbei'y within the true intent and iijcaning of 
the 30th Article of War; and whether the pri¬ 
soners were triable by court-martial for the said 
oflfence, notwithstanding the same was committed 
out of Ilis Majesty’s dominions. 

The opinion of Ills Majesty’s Advocate, At¬ 
torney-General, Solicitor-General, and counsel for 
the Admiralty, to whom the questions were re¬ 
ferred, was as follows;— 

“ We think the offence charged against the pri¬ 
soners was robbery within the meaning of the 30th 
Article; and that the prisoners might bo tried under 
the authority of the 35th Article. 

“ W. Scott, 

“ A. Macix)nald, 

“ Jno. Scott, 

“ Tiios, Bevan. 

“ F. C. Gust.” 

Article 31. 

For that he, the said-, To be cashiered, and rca- 

being in actual serrice and full dered incapable of further em- 
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paj in the flccti and-of plojment in Her 

and belonging to Her Ma- naval eervicc* 

jest/s ship —f did, on the 
day of 18—, 

knowingly sign a false muster* 
book of the said sliip, for the 
period between —~ and », 

in which the name of- 

appears on the ship’s com* 
pany s list, nt number ■ , os 

an able seaman, whereas no 
such person ns was, or 

has since been, part of tho 
crew of, and belonging to the 
said ship. 


Article 32 . 

For that he, the said-, Such punishment as a court* 

being in actual service and full martial shall deem him to dc* 
pay in the fleet, and — of serve, 
and belonging to Her Mn* 

jesty’s ship-> did, on tlie 

— day of ——, 18—, 
when charged as Provost-Mar¬ 
shal with the custody of-, 

a prisoner lawfully cominittcd 
to Ills charge, wilfully suffer 
the said to escape* 


Article 33. 

For that he, the said-, To be dismissed from Her 

being in actual service and full Majesty’s service, 
pay in the fleet, and — of 
and belonging to Her Ma¬ 
jesty’s ship , did, on the 
-day of ■■ ■ — ■> 18—, be¬ 
have in a cruel and oppressive 
manner to — {here imert 
Me name of the jparty^ and the 
particular on which the charge 
is founded^) 
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Act 10 and 11 Yict cap. 
£9. 0CC. 2. 

MANSLAU(iIITKK. 

For I hat lie, the salt] • 
bein<; in nctuul service and full 
pay ill the fleet, and —of 
and belonging to Her Ma* 

jcsty’8 ship-, did, on the 

-day of ■ . s 18 —* 

wiicn on shore at Lisbon, in 
tliG dominions of Her Ma* 
jesty the Queen of Portugal, 

unlawfully kill-, by dis- 

charging at liim a certain pis* 
tol, then and there landed, and 
charged with gunpowder and 
one leaden bullet, with which 
leaden bullet the said - ■ — did 
shoot tlic said —~ in the 

head, giving to (lie said- 

one mortal wound, of which 

mortal wound the said-- 

did languish until the-day 

of-, 18 —, on which said 

• day of — -, 18—, the 

said on shore nt Lisbon, 
as aforesaid, of the said znorlnl 
wound died. 


Such punishment, other than 
death, as the degree of the of¬ 
fence shall be found to de¬ 
serve. 


Manslaughter is the unlawful killing of another 
without malice either express or implied, which 
may be either vohnitarily, upon a sudden heat, 
or involuntarily, but in the commission of some 
unlawful act. 

Note.—F or further information regarding thU crime, see 
remarks appended to the 28tti Article, page 189. 
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of 

Trj4l. 

N'amt* of the 
TATtf IrUHl. 

QuAlitf. 

1 

Ship. 

Kature of the Charge. 

Jnn.9. 

W.aiaxwelJ 

Roaltwain 

TvecO 

Soclonp .... 

ius.G. 

J. Luckombe 

Puricr 

Barliun 

DicoiiMlienea of ordera. AuO contciopt 
to hii lupcrlor offlwr. 

Jau 6. 

.?. Fannotilh 

AMroan 

Uniid • • 

Making uae of mutlnoua exprr4i.fritia 

1 tow Anil I. knit .1. Shcpiicnl vf that 
*hi|i. on (Ilf (jMAPtcf (kTk, and link* 
tng .Sergfcid Sarreit, hU iuiiL*riur 

ogkof. 

Jan. 7. 

W. Mol/ncux 

UcMlcnanl 

MagoiGctot • 

Ncgicct of duly 

Jan.?. 

O.CoIe 

Ncaman 

l)ruU • 

nii(d»fdlroec of ordcri and miitinoui 
conduct. 

Jnn. H. 

T. La^ibAin 

NArinc 

MiguiGcent 

DiiohMIfnff at nnlfra nnd coutcinpt 
tw hiA Kii|j«iii)r olflcvr. 

JAn. H. 

aw. Lorn ii . 

1 

Aftiijg 

Jicutcnant 

Mcrw7. l.tfo 
loM' of Mv 
01 Scent 

Tor A hrcoch of (he yihl Article of 
War. Aud uoolUrcrUkc ruodiict. 

Jan. a. 

D. Gray 

Aa^istani 

aurgeon. 

EapJrgle 

Dmnkcnncu • • . . 

JiUt. 9. 

A. Dc 
offic^n ajmI 
crew. 

Uaitcr, 

commanA- 

Uig. 

KAiiKAron. tiir« 

VCylD| VCficl. 

For (he ioai of that ibip on (lie Hog' 
aUcf. 
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F^iidlnf of the 


PuniituBeot Birtrded. 


Benvki, &c. 


ProTed 


Ta infer lUilb. 


Proved 


Full; proveil 


In ronrlderation of hb lon^ cervfcoa, end of 
bbriiamctcr froa dorureenii pretehied to 
tbo C>«ih. oAiv irvrM; reprimended end 
idnmilibed lA ne more urcuaiiirct m Jdi 
roodni'l in future. 


To laSer death 


> Rfcommendal 
tAnercVi 
TriWijiorUid To 
Hie. 


I'ully {»raffd 


Provod 


Full; |jroved 


l■rovc^l 


Proved 


lo CAnikleraUoii of n letter eddreHed to the 
Ceim Awn the roiniHander«Ju*ehl«f hy 
vhirli It aiirar« that he ha« toil lib pro 
OkAttAn; only diMAU»«d hik *hip; mid hb 
pronoliuo to W ^pi'H <vr twelve nuntiii. 

To reeetvo 100 Usliet. end to lie aniet of nil 
hM pjv. AihI It HpiiretliKt to the Court, 
ihet WHIUn ('nok. euiwemmi rtewerd ol 
|Im> ** llniid.** aho wee produced et ti wlr< 
oevv end worn and narefacd fw the mM 
trial, did In thcrourkenf lib eaamtnatlon 
pr('V4rl»’me m hb mdrvice. IIm? t'lajrt doth 
Iherehirt ovvbr him to bo hnpniKiiieil m 
konrtt tte ** fur Uie term or 

two nmitbe. 

To receire ] 0(1 lather, to be millet of aH ruiy 
due hi him. and to fnrfHtaiKl lnsi< all Htlini 
of etpry devrlptum whurh he may lie nj* 
Utliil lo by reaioi) of hu iirovloui scrvltudis 

Pbtniii«i>i1 bb »hip: ami If cunflemed to tin* 
rank nf liruleiunt, to bo plarnl aiMl kept at 
Ihf iHtfhim of tbft Ibt At llculciirfcilh lur 
Ihrii* >ear4; or If he ihmiM ni< be eon* 
firmed ro ibai nnk, then to lx* diimbicd 
tbr eervlre. 

> lo ocaikMlrralloii of firoiimtUUiees, only db* 
mlsard hb all Ip. and to be plniTd at the 
boUuB of the livt uP aMbtaut ki|t|tcOO0» there 
lo retiiajji for three yearr. 


That bit. tV' Mafne b jniillyor 
tJje iD^ikt palpable noghrt in nnt 
khupiiiiTA cinirfeo ami rejtul.itini; 
the dbiaiKe rno. eu at In avmd 
tho <Unyer on wlilrh tlic *' Kan* 
paroo '* waa wrecked ; (hat arte? 
khuttnirk tbe ground (Im moat 
plfeeCiiJil meacurei were not taken 
rnget the ihipefF* the (Jme being 
eoniumrri hi (riilileea mhlearonre 
tn back the ablp off, by mcanr of 
her &allt< wlini it tbould lure 
been emplojeil In holatInR out 
the pinnaeCi and lav tug nui a 
itream anchor; and 07 entnirl-, 
Jnfi the ebarge of a wairb to a 
gnnner'a mitf, with iiiBdent 
enperloroflcerton bnerd for that 
duly; ai well aa oegleeting to 
krep the lead folng. And that 
Hr. ft. Camtibeil, tetlog aeeend 
mavlcr. aod Ifr.il. ftrevnely, mate 
and nMliunt lurtcror,are highly 
ceniurable for tbvr conduct 00 
chaoccgalofi. 


Vhle^pagelAJ. 


riili eentcncc 
14 Invalid on 
the ground of 
Muccrlalnty. 


Tbe matter to be clbmiited the len lce, 
and never a^n to be eutrviited wllh the 
charge of voe of bli Migi.*vty*i vhip* or 

VV«l^. 

Hr. De Karne reconmended to the Cuvmir> 
able coQsMenijon nf tho iMtit Cimimt* 
rioneri of the Admiralty for plKlog him 
on tbe half*piy UiL 


Tide nenlenee, 
with the re* 
coinmendation 
apijcinlcd lo 
it aa Car ai re* 

E rds Mr. De 
B)ne» ap* 
peari loboiu* 
coniiilont. 


Biinibied thoeerelcc. tlie reiC of the ofi* 
cen and ihipa' compauy aequitiad. 


p 2 
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DaM nf 
TrUI. 


NAcne of th« 
Vvtj tried. 


QuAtitf. 


Ship. 


Nnture of the Char^. 


Jan.V. 4. .'imilb 
U.Jotirf 


Captain^ 

Furocailk 

.SoAmau 


J 


Dirham • I Desertion 


July 17. J. Orton 


Afarina 


lUrham 


• f ITninhcimeis • 


July J7. J Dennett 


t'arpentrr Meraej 


• I AhMktlny himirU without kiiea 


Oct. Id. J. Doth la 

J. UiU 
W. Scott 

\m. 

Jati. JM. J.UllIrr 
Vab.4. A. M'Grcsan 
Mar. 13. J. lajeKombo 


Mar. I.d. 0. ir.Colc 

Mar. 10. IL Itiuecll 
It. lluJgcl 


Mar. so. J. l.uckonibe 
AitIL». j. C.itur 


Cl. Daflea 


Krainan 

ScaroAii 

rkamin 


Cruliar • DccvrthM 


Kmufglar ^ K»|'elsia 
('arpontcr Krehtta 


I'uraer 


Muter 


lUrham 


Ihirbom 




Purler 

Artins 

Avilns 

Surgnai 


Iterhan 

lUrla 


Hcda 


• DIaobedleneeofnnIen 

• DninkeniMi 


• Invilmer to Mr. 0. Cole, inatfcr of 

Il*e ** Harhocn,” hli inperlor oSiver. 

• ruoClU’erlikc rMiilurt • • 


CI iluHnloK the " Wolf** on khoro At tin 
1 1 lM*h vJ tJui Iklo of Wj|ht. 


• I UnofBccrlika conduct 

Dlifirocefal condiKt and utirlran 
utmi. 

• I Uuofficerlike eonduU 


l.lcutciwni Sf arrow hawk 


liwalcnec and conLempt to liU rom 
inaoilrT. 


Commaudcrl Spirrovbawk l;uolScerlikc ceuduct 


J. Drinen 


Seaman niniMmi 


.Striking hl< iiiprrior officer vlien In 
the eaauution ot bii duty. 


T. Will lama 
11 . BPVea 


Carpenter K.ivorita • DninkoDaeii • • 

Marine Winrbeater • Theft, and au atteanpt to dciert 


Oct. is; j. Polglaie 


llofltiwala i North Star • Orimkcnoeii • 


Oct. lA. IW.Mltclirb 
J. Thomaofl 


Seaman Cham|WiD 

J*ur<er Lightning 


- Attempting to deiart 

• BmksrourJng to procure Uie In4cr> 
How |& Touckiari oC MH pounda of 
broad, with the Intention lo n^eirc 
the value thereof In money. Jk* 
maodiDgor endeavouring to obtain 
a mtaJo iiin of money Imm Mr. T. 
Koekell. at a ihare of proAt upon the 
(if ihe lahk bread and other pro* 
tMowa. Hccelving oa boont cvruin 
arikJcaof provltloiii, on hli private 
accooot. and liiuftit them to tiic 
crew i 1 ^ Mgleet oTduly. 
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FiodiDg of the ttnUiwe. 

1 

Puaiibrnent iwirded. 

Reoitrha, 4c. 

frotnl . • • • 

I'roTOil .... 

1 

j 

1 J. Smith lo be disrated to eblo renraan. to 
loee lU the p» due to blv. to forCelt and loir 
all his tbae Iw penite, end to receive hO 
taibn. 

n. /tpsea to loee all pap due to iilm. to for- 
fm ead loee all bb time for penilooi and to 
rv'Crlve JCO U»hes. 

Tarmire |0i» Usbee, and to forfeit all 

4S«M* to him. as aell as tbe whole of the tlu^e 
hi* bas served lo cbv jurlnn. 


Kully ftrovcH 

DUmlsaed finai hU slinailoo as carpentar of 
the ** hlrraey/' aiHl to sen o befi»ie the mast 
lu *nji uf hfk Majoftir's sii'ps or tcmoIi the 
cumtMaodcV'tn-chief shall dii rot. 


Prnvud . • • . 

To vcfHve lAO Uuhrs eaeb. 


.... 

To bo admonUlKtI. 


J*i*ovoJ . . • • 

nisvlstvd from the lervlco. 


I'rovetl • • - • 1 

To be seveteli reptlmanded. 

1 


[*rov(xl .... 

1 

AdiiKMj l>bcd lo lie more dreum ipeet lo future. 


Prov«>U .... 

('MnaMAder Kii«si*ll lo be disinUeMl from 
Ibn M'rvire. and Mr. It. llodgi*s. mastve. lu 
la*<irviTrl} rmirimaiidvd. ami ptacod at Ih*’ 
MtMD of the list of maMora. 


Trovrcl .... 

Dismissed Iho ship. * 


In |MiPt proved 

. Adiooiilshi*!! lo be more careful la lili con* 
dort In futuro 

1 

1*1 HTPil - . - - 

Dumisscd fiom Uie mtvIod. 


rioTiHl in part • 

neprimandeil. 


InpartprgvM ... 

.tilmouitheil lo t*e imirv guarded In his con- 
dfiLt in future. 


Proved .... 

Proved .... 

Tu be buoged .... 

DLsndaveU the ship. 

Punishment of 
death r(*mit- 
ted. Trans- 
tiorted for life. 

of Ihrft, not prove*!!. 
Vhergrof in attempt todnert. 
PrwfHl. 

To rocelvi; lOO U&het. 


Pro!*!!!! .... 

nfpriounMled, and idmoaiitaed to be more 
careful In future. 


Proved .... 

To receive 50 lasbea. 


Fifkt AXtd aecond char^i, not 
proved. Tliird ehirgei in part 
proTvd. Fuurth (harge, proved. 

Duuilsecd tbe ship. 

% 

1 
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ABSTRACT OF THE MORE IMPORTANT 


Dilte Af 
TrUI. 

Home of the 
Part; tried. 

Quality. 

Ship. 

Nature of the Charge. 

IftSI. 
Jun. 8. 

Ttohrrt Deane • 
W. WoriA/id • 

Dimmandei 
LicuU oaitt 

rjChitdm | 

Oi)pre<sifo conduct toward* a mid« 
ihipmaa. 

Jah. 2r>. 

T.Bell 

Cirpenlcr 

Wloeheeter • 

Drunkenneu • . « . 

Ja». 9fi. 

J. Korile; 

Marino 

Kimble 

For a breach of the Siul^ IfHh. S2nd, 
23 rd, and 27 th ArtJclra of War. 

•lAn. 2(i. 

J. Drady 

Marine 

NlmUo 

For a culpahifl breach rtf the 2 nd. 
IMU, and 23 rd Articb^ of War. 

Jan. S 7 . 

J.Andcrion 

Quarter 

luaaler. 

lIjrtwinUi 

Muilnoul conduct, inanicnre. diaobo* 
iUmcrof order*, and iuaUflng that 
the ciKjioral of mariiica had bcui^ 
Iwilicd to maUrcnl him by LIvut. 
Dawaon, aitd c»thcr inutiiiun* ox- 
pr<**«UMui. tciMlItig to ervato dhturb- 
anci* in the vIiijk 

Jmi. 

W. SoUli 

1 

1 

SeamaQ 

Moree; 

Repealed drnnkcnnasi; rlutoui aud 
muiiuou* eundiici. 

Nnr. 2 

1 

R. W. Millroy 


Surreer 

Dbordcrly conduct . • . 

Mnr.3. 

Jamoi 8|iarili(Kt 

T^ireer 

Crorodilo 

Fr»c A breach of JOth and 22nd Articki 
of War. 

Msir. n. 

1*. Kent 

Sr ammo 

Virtnr 

1 

IhaertluD .... 

Mar. Ift. 

R. Burgou 

W. Un«ily 

The uBIcrn and 
crew. 

Captain 

M^cr 

j Tbetie ^ 

For die Ion of that ship on Cape Frio 

Jul/ IS. 

Jl.Thomoe 

MarfM 

Congee 

Striking hla luperlor officer ou the 
quartur dt'vk. 

Aug. 20. 

F. C.BoikI 

I«iiiiU*uant 

^toa • 

Neglect of duly . . . 

sept.sa. 

H. G« Baekhouio 

Midaliiptnan 

.Ftoa 

Repeated acti of inauliordlnation. 
Keglerl of duty and dUr^cpectfut 
and conlrwiptuoua and Iniotrnt coii> 
dttrt towarni Commander F. Belcher 
Quitiiiig the ship in dcttaiice of tin 
first llevtcuant'fe rofuial of leaeeof 
abcrnc^r, mid for having nbaented 
himielf frora his duty, wbeu it was 
bli watch oo deck. 

Dec. SC. 

|gS2. 
Feb. M. 

T. Lapbam 

F. Tfaonaa 

Marine 

Seaman 

iCtna 

Firefly • 

Mutinous conduct, and striking Tho. 
Scibridge, the serjeaot of marinei. 

Mutinous and Insulting langiioge to- 
wanU Lieut J. J. M^Dooiiell, com- 
maiNlltif the ** Firefly " 

Mtr. 20. 

J. Spvahott 

Puncf 

CtMCdUe 

For a bmd) of the lOth and 22 nd 
Afllelcs of WarFirst, for dis* 
obedience of orden in two Instances; 
tndly. for behaving In a disrevpoct- 
ftiJ iMDDer lo his cemma&dlnf officer. 
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rindJng pftlie S«ntenee. 


Pigj»bmMt Awarded 


Aemarkt, 


Provad 


rrpTcd 


ProTed 


ProTefl 


• 4 dttonUhad to be Dorp cJmiJBspect ki Ibeir See page 

(vuibivt ill fuitue. 

• To furfrit alJ cbJoa to Mfuioe ariifnf from 

hb two Uat vean* oi lea (ertke^ niiJ, 
fiirther, in be di^iniMcd hii ehJp, to lervo Id 
A abip of Ihe bllb rile. 

• To recdeo tOO Uehee, and lofto three ^ari* 
lime. 

« To be malet of all pet aad prlie nonff due 
to bini: ui rtsviee IM 1a«hr»; and tJieo to 
be JUrlurgcil, aith Iroin tUe ecr* 

vne. 


FJriit r1i.u|e» In part proved: and ] To 4a la»hre; tolM' dUralwl from liii 

lliMl (lie iMtrd» 40 »oi Coilh m ' pri‘<.eo| vituatl.io; uitH lo bo iliKbarjctHl 
(lii'tiTOUiJ rlunigv. ntee ottered \ Imwi (be ** ll)rfruiiU" lolo any oihiT tt’i> 


hy till* pnuniiiT; hul not nilh 
Ail uilnijtot ir4^|iQg a ditnirli. 
aiicu lu Uu ilnp. 


M*! of tv4r the (vaMoju4cr*m*chief me) 
judge fit. 


Proved 


It apTHving fyow the taalliBont pioduceii. 
ilul hU mucoodurt luia arivcii from lamiu- 


Fully proved 
Id jHirt proved 

Proved 


Ilul hi» mucoiMiurt fuia arivcii from lamuu- 
rary iuiaony. caoted liy a aevrie wvuihI ni 
Ihe licMd. lac dolta out think til lu 

ari|iHlK« ary iHmuhineat lu be ndlietrd on 
Oh* priMUHT fia Ui# odnieea uhicli iK'hm 

ememuicd; but the Court rewiainundi lliat 
he toay bi? invalidcO from tlir turviee. 

• DtUB isicd the aertke. 

• Hrpronandcd ard MiuionUhed to be more 

eardul lu tutui e. 

• Tu receive M liklid; lo be mulct of ab )viy 

oev dm* lu him: and lo bvdiiciMrgcd.n itli 
diipracv, thiia ihe uevw«. 


TIiat hliune li ImpntMile to CHpt. Captaiu S. BiViti*M tu lew one j*ear'» rmik; 
Uorgria, and lu Mr. W. (•o«dy. and >lr. W. I»i*wdy laly iwu year*' rank Jo 
llio m.ttter, lur tln ir cuoduct uo II1» Majv»ly*B luvu »«*rtiee. Tlie rmaiD- 
tiie vcciuion, in;; uibcer' iiid crew au|utuod. 


Podf provoil; and (bat he fidl 
ucuUr the llratpatt of Ihc giml 
Article ol War. 


Ill part proicd 


Charge of in lubordl nation Id mdt- 
ting the iliip in dcdHrice of tlie 
bfil beutcoanCf refuial of leave 
of aWnco, hai been proved; 
but Umt the other chargee have 
not been proved. 


Toaufllt death 


• I Aduimdabed lo be more careful in future. 


* jlteeomm^ded 
atrongty an a 
pru|*er otijcci 
for nercy. 


TobrtUkchiirgedlrnretbc*'Aim and to 
be l•'prlu»al•lWand adntool>bcd to be more 
circuBiipcct ui \>M conduct in future. 


Proved 

• 

• 

• To >ulS»r death. 

Proved 



- To recaire fiO laabe* ; to be mukt of all pay 
due to bitti; and dlichargod Iruin tlie mt* 
VKe. 

Frovod 

• 

% 

• Dltsiiaaed bb thin; and to be placed at the 
boiiom of the Jill of nuneri of tbe year 
IKO. 
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ABSTRACT OF THE MORE IMPORTANT 


DiOa of Kiimeofthe 
l*v(y tried. 




Ship. 


NMurr of the Chtrgo. 


Mar. 31. T. Woore 


AHinff 

Lioulenftiit 


Crocodile 


Kor h Min IT written and vnt an im* 
l»n»por Jutter to lib Captain, J. W. 
UonUfU. 


J. Price 
j. Douth 


B. Boyd 


<ke. II. J. 1>cane 


LieuteoAot 

• ActlBg 
SorsfM 

• Clerk 


w^r 


Sparroehavk 


Carpreiier Imofent 


Dec.9li J. Hublaion • UoeUwaln PalUi 


Uiiofflcerlike cooducl > 


Vi>r Intubordlnadoii; anti for havin»r 
U'harcd In a liiahlf ilucredltahlr 
anil a^dilyrnanner hy makina »r«rr»l 
attnn|A« to (bfrninl the Tindklilp* 
laaii'k mm on linard thu " Sparrow* 
hawk," while he Jictixi ah caterer, of 
tnunry dcpc4ltcd iu hii eare lor mm 
piirpoeai. 

Pnnikmnoia, and ilahting altb the 
ajhlitaut liirgeoii of the " Imugene." 

• I DrunkenncH • • » « 


G. L. Camplwll lAcMtrnanl! TVInrlinter • 


Dec. 37. M. Thnmaa > LlfuliTiant 7 Medway. 

J{. M. tirauecU • Vnd M.*uter > duckrard 
E.M. Noble • Midahipman J tifbtar. 




Pur N'ing In a «tnte of intoalcailnn on 
the ^ril (Liy of Kovember, 1 433. m hrii 
III Hiarao of I). M. dockyard liBbti'r 
” Mrdwat." proceeding iimU^ the 
mnnnaiHl nf romifuoidrr C>. Danlrll 
Ilf II. M. S. *' Dbptitch.*' for which 
the laid Cohim<indcr Ci. DaiiieU 
devmcd it extic^licnt for tin* safety of 
ibe uud llgliivr to aupereade him. 

For tho kill of tlie *’ Med way," near 
llumh Poiul. Jamaica. 


J. D. C. Latnont I.icuieiunI Briton 

K. M. 


C. Baker 

Dee. 9. R. O. Crawford 


C. B.igot 


Inaulting the era lor Ibiitenant, and 
clirracealntf to demand satisfaction 
of him, wlicii the iliip should be 
paid off. 


• Guoner | Sheldrake • Strating rum rrom the spirtUroom > 


l.lciitraani Charybdb 
Cnnuoaiid* 
inr 

Llcutraanl PlcUa 
Command* 
iag 


Katraragont and Improper expend!* 
turn of aiurei. 


• To Inqiifrc Into the ciieumstancci 
attonduig the death of J. Orainge, 
pilvAta iriaHoc. wbo wu kldtnl t»y 
the explosion of a rarrouadc flred 
Ilf (he said lieufraant; and for having 
toiproperlf puiii*bcd P. PhUllpe. a 


A. l4wreocc 


Surgeon Bustard • 1 Drunkciincis 
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riiMUnf of the Sentence. 


runlehneDt ivarded. 


Renaeki,&r. 


ProTt^L Tlvil the letter which To be eevereir repriiuiftM. euil ftrooeir 
ho wrote and tent to CoDtun admoiilshed tu be taorr clrcuiniDevt lo hli 


ho wrote and lent to Cu^n 
J. W. MuniMu, SM an oAoco 
Aialn^t the dwIpJUitnl tlir ler- 
vke, which lua A Nimt biiurwiil 
tendency. am« 1 Ji lilfhly roprC' 
hoiiiible. 


ProrcU 


adenemtshed tu be note clrcuintpevt 
future conduct to bla lujHsilotA. 


• Dlfinlued tbe emice. 


Pint rhareo proted 
cliarfo uui proted. 


Second 1 DUmUMd Ibo ecrrlcc. 


I'roved 


Pulty provwl 


Pullj proved 


Dltmlued hie ahlp, and io loir two yoen' 
line. 

l>iemlA«cd tho eervlce: biit from the sood 
Hwrorier He held, »hn tort his ai e iietiy 
odh*er, the Court rocuennwBiW him tn the 

MiiiWeretian id the Lords CvtomlwIoDon 
ol the Adndralljr. 

PwniUeed tbeimloc. 


'J'hot Ideutensnt ht. TIioimi h 

A ot I l>n*irh uf « |»4rt of 
<h Anlrh* uf \\nr. 

Til it Mr. It M. (•rAiiwdl. eerond 
nUMiT, 11 VMlyahle in i»a vtni* 
ductim tlir un A'i^m nl thi'lcn* ’ 
ol tUo •‘■MecU .ic ” [ 

And that Mr. P, M.Kidde. mtd*; 
•hi|in]4». 1 « i’(ilp.iljlv in hisrnn-T 
dm ton ihr ncr;i«HMi uf the loM 
of tho *'McdHuy." j 


Seierel/ rnwIiMndcil. snd odnonhheil to be 
auro coiiUou* In ruture, 

AdreontvIiMl to bo more tiuloui in lUturc. 


Mrpnmandnl snd admontahM to la mure 
mrolul and alicntli'c on ever)' occoolun. 


iToved 


Dismissed the service. 


Proved 
In part proved 


• Dismicsed tbe Krtlce. 

• PKmissed tia service: rpcommendod to the 

lATourobie consIderAtHM of the Lords Con* 

micsioiiCTi *4 the Adrni/alty. 


The drofli of J. Cirarusc, eniMed 

K mcs i>rsh::ciHT on the part 

eut. C. ILisut* And tliak 
there was no suHicleot lensuo 
shown 4or having departed rr«n 
the ^ M*rvKe 

nn the oecusiiiii nf puaUIOn; 
P. Phillips. 


proved 


DUinIssed ftom the service. 


• Dlimlssed bh shta; aod placed at the hot* 
torn of the list or eurieuus. upoo which list 
be Is never lo tiso. 
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1 

Dale of ' 
Trial. 

Kama of the 
Party tried. 

Quality. 

1 

Ship. 

Mature ef tbe Charge. 


im. 

April U. W. Sum • BoMcwtin Tjm 

filly VI. G«C. StoHa • Llautcpast Alf«rlM 


• AtuaipUnf la embeiila ilorai « 

• n«pcaied aclB of dniokoUMi, ind 

UDuAnrllka coDduet. 


Aug. 10. C T'Ordcv 
U. llMCb 


Mtte 

Acting 

llMWr 


Algtrloe c For nutJnouB conduct on boanl the 
<1 Mid brig In forcibly pUcfng end 
C] CMtelnf Cho Ueutcnnl, bli ium* 
rior owtr aod oommAndcr, unarr 
nrn^, ctid unlAwfully depriving blm 
of the comreand of tbe Mud brigi and 
Iho icnl M. Ilwitb for having con* 
nived •!. and aUod and abeuad the 
•aid C (krdaw. in tba conpilailon 
of tht Mtd crlae. 


Sept. 91 . 
Dec, 99. 


T. lUvkM 


J. Paicoo 
T. Urtnif tt 

W.liawkw 

J. UUboni 
C. Webber 


Varine 


Snaman 

Marmc 

Mamie 

Marine 

MariBO 


CUrdonb 


CaJedoola 


Drunkenucw and iDfubordloatloQ 


For a breach of the lOib Article of 
War. 


IfWi. 

AprillS. A. IfODf 

JuoeSg. G. Conk 
f. Uayei 


* I GuDner 

Bftrine 
Marble 


Delight 

^Caledoiua 


• DrunkennaM . • • • 

{ Dfaobedtcnce'of orderi, coDtempt, and 
dninkenaMC. 


July?. O.fenkliu 
Oct. 19. T.i. While 


Hov.4. C.Hine 
J. Ketby 
W.Wltti 


Corpora] Malabar 
of Mariaoe. 

Md I«1cute. Vangoard 
Bant* U. H. 


Marine 

Marine 

Marina 


iGatatca 


* * For liAvIng italrbed the iikMteT*i aa* 
•litaiit enh akwranet, 


kwyonet, 


* I Diaobadlence of orderii ucglecl of 
I duty, and contempt. 

Stealing »be from tbe captaJa‘a cabin, 
aBOdetening. 


1637. 

fan. 9. I J. 6baw 


• Aiiiitaat Adelaide 
Surgeoi] 


fan. 27. I T. svecoey • XarUie 


Bodsey 


funago. Sir T. FeUevei, Captain Pecabroke 
Kt.G. B. 


• I Dnukeonaai • 


For htTlnf purpoeely and vuiitcioualy 
puehed COTporal f. AUen into the 
vaiet on tbe main dKk, vhkb caueed 
hU death. 

For Dot fbllowlng tha orderi of Vice* 
Admiral Sir W, H. Gage, and fa 
geuiog tbe laid iblp en abore. 
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AB8TBACT OP THE MORE IMTORTANT 


D«|« of 
TrUI. 

V 

Name of the 
Party (rJed. 

Quality. 

Ship. 

Kature of Iba Charge. 

IKI. 

SoptM. 

A. 8. Knight • 

Master 

Might 

Drunhennaaa, and tearing out a leaf 
from the ihlp's log. 

ln3B« 
Mv. 19 . 

J. Scott 

PoaUwaln 

lUlnbow 

Refuiing to do duly . • • 

AprD 2 . 

R. Morgan 

Ueutenant 

Pembroke • 

lodeemicy • . - . 

Mar fl. 

im. 
Feb. 13 . 

tl. G. AyKOUgh 

ZJeuteoant 

Barham • 

Indaceney .... 

T. Flibor 

Lieutenant 

Tribuna • 

Drunkcnneai and leaving the deck 
during Ida watch. 

March 11. 

T. SUcry 

Marina 

mot 

Strlkbig the aarjeant • . . 

Mireb» 

G. Tam 

J. Lodge 

Seaman 1 
Svamaa J 

Caalor 

MuUnoua and contcnptuoui brboviour 

MitrehSa. 

J. P. Darcy 

Lkutenani 

Cattor 

DrunkenneM • • « • 

Way 7 . 

i. Vr'llllama 

Bnatswalu, 

9 rdcUw. 

Ocean 

Drunkimneu • • • • 

Hay la 

It. V. King 

Lieu tenant 

Lily 

Hrglrct of duly; diicbedlettce of or* 
dvrs \ making nhai’rvalimia mi the 
etifMlwrt of hl« (‘voiroaiMler tending 
tobrtiig him Inio contempt und dia- 
rrepevt ; and leveral otiier chargei of 
th«’ same tenor, In all leu In number. 

May 17 . 

C. fl. Fuller 

Surgeon • 

1 

Lily 

Piireapect, and for writing 4 Ivttrr 10 
the UommarKlc'^ln.Ciirel at the Cape 
of Good Hope, lanirhed in very Im¬ 
proper lannuago in reipcet tci hli 
eommandtag odbwr. 

Sept. 9 . 

W. D. T. Hidor 

LloutenaoL 
K. M. 

Matlagainar • 

Uno4Vcer*llkc conduct; contempt to 
hi* iirpcvkw «Acwr; diaobediettee of 
cril<>re i aud for a breech of au much 
of the Mid Artirle Of War at relates 
to prafnae oalha ^ curelngi^ execra¬ 
tions, Ac. 

Srpe. 10. 

W. Penny 

Conner 

r.fly 

Dieobrdiofire of ordera, and over- 
■dying hia leave. 

KoT. 4 . 

F. Q. Lelgli ' 

Hate 

Caator 

Neglect uf duty • . . 

KoT.SG. 

W. Taylor 

Ounner 

lAogene 

Storfling liquor from the midahlpnaQ'a 

birtb. 

Dec. 8. 

t A AJb 

J. Brovn 

Sesu&OQ 

Povcrful 

BluUnoai cxpreMlonaaod striklngtha 
maeter-at-armi. 

IMO* 

Ffh. 14 . 

J. Stirling 

adBogloeci 

Kecia • 

Striking the Sd engineer, and dnmk- 
enneis. 

Feb. 14 . 

J. Hooper 

Carpmiof 

Racer • 

Unbecoming and mutlnoai language, 
stating tnai a talM log was kept to 

Feb. 14 . 

T. Smith 

Boatiuatn 

Racer • 

Vobecoolog end mutlnoui Utiguage, 
yrtn^t^ a false log was kept In 
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ABSTRACT OF 



MORR IMPORTART 


Trial. 


Kameof iha 
Part/tried. 


Qaaltej. 


Sbl^ 



• I Seamao > I CleoMtn 


T. H. Rodnir • I Lwiltotnt 


Carpenter | Cavpardovn 


CM. 80. A. Smith 


Surgeoa I tieeate 


Kature of the Cbars«. 


IndeceiH condoet, and attempt to 
eommlt lodomy. 

NeflMt of daty, fte. • 


Dltobedlenee of orden 

SboetloK a Cblneee on beard a Jask. 
and Ibmb/caualog hU deaths 


Sink Inf a lloutenanioftbitehlp, and 
klUtof a leijeant of marinre. 

Dninkeoneta, and rodanferinf the 
aafetfofH.U.S. ** Larno/' 


VsoAcerllke cendtici, and unboeomiof 
Unfuage at Ihe meai table. 

In alkinini cembuiKhlca tu be placed 
In diS^teot parti of the ihip In thr 
hnnliwMi daofvr of the lakil iMp | 
diegbvdimre of ordere, ajsd maktuf 
a falae report. 

Drunkcsoeii • • • . 


Kov. IS. J. WUMomi • Boatiwalo | Ocean 


Prunkenncee; dliobedicneeoferderi 
quarrelling. 


Dec. If. J. Julian 


1841. 

/an. 9. 0. RoUbi 


• Purnr • Sulphur 


• Gunner • l^igeoo 


Keb. 19. R. B. Jamci, ) Llevtcnacit Spey 
the oflceriaud > 
crew. j 


nemalnfng on abort conlrarr to or* 
der*; retuahic to dodutr i oruaken. 


dere; retualnc to dodutr \ d 
neaa aod dliurderiy cooduct. 


DmnkenneH ( beberInn with Inao- 
lonce end contempt to nil anpcrlnr 
oAeer. kfr. D. Br^ly. Acilug Uaiirr 
of the aald brlv» and for having re¬ 
peatedly itriiek bim nhllil In tbc 
eaecucion of bia du(/. 

For the luaa of that brig, on her paa- 
Mge bL'twciia Crooked lalaud (or 
Key) and Bonarlata Key. 


March 4. $• 0. IFooldrIdgel Lleutenaat Crocodllo 


tAeubordlnatei uuutetiiptuoua. and dla- 
reapcctful ccMuci tovardi hli n- 
MvWr oAcor. CuomaDder W.W.P. 
/tdioeoB. Aeiing CaMaln H.M.S. 
"CtwMla.** 
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Trial. 

Name ot lh« 
Pirtf (rl«d. 

Qualftj. 

Ship. 

Kature of tbe Charge. 

1841. 
BUrch 5. 

S. Brown 

Surfioa 

Vkinr 

DniskeoneM 

Mir. n. 

J. Ward 

BoAlfwaln 

Gangea • 

Dninkenneu • 

JlJBO SO. 

J. Jooei 

Seamao 

Droid 

For atriking tbe lurgeon of H. M. S 
DruU.'^ 

Oct. 39. 

R. Goorgo 

Mariflo 

iiuiui 

For having committed a breach of the 
9Snd Article of War. 

NBf.6. 

W. RIebardum • 

Cblaf Rb- 
linear. 

jFbinU 

Going on ibore without leave t die* 
ubrdiciico of ordera ; contcmptuotia 
and Inaoleet conduct. 

Nov. SB. 

E. W. Elton • 

Mldahlpmtn 

Cambridge • 

Dlireipeetful conduct to Captain J. 
W.Wllllami.and prcaumlng to quar¬ 
rel with him, bia luperlor officer. 

Ko?. 30. 

J. Warder 

Bof 

Savage 

For having made a falM and leinda- 
loin report aniongM tlic crow M the 
•eld brig that IJeutcnAiil lluwker 
had taken Improper libcrtUii with 
bla. 

Pcc. 6 . 

1819. 
JiJi. 18. 

W. Aoifirld . 

8 . Davklu 

Marifxi 

Mariot 

Cambridge • 

Blcnhelis 

Dliobfdience of orderi, ranking uio 
of ihrMtaulsg tod mutlaoui lau- 

guago. 

Stabbing to death a joung Chineae 
Mildler. who *m levererf wounded 
In the leg. at the capture ofa fort on 
the Ivlaao of Goloogmo, and for in- 

JUQ. 19. 

E. Owen 

Gunner 

Algerhw • 

Going on hoard a Chlocjo trading* 
vcucl or boat, and plundering her. 

Feb. 18. 

J. Goea • 

Second ) 
muter. J 

ImpregoabU • 

1 

Striking.with violence R. Fume, quar- 
ler»maater of tbe aaM ihip. wlierebr 
the death of Ihe aald E. Puraa eo* 
lued. 

MarcliSl. 

W. Wnt 

J. Smith 

B. Cork 

C. Craa* 

J. Adami 

Carpenter'a 

male. 

Keamaik 

Seaman 

B 07 

' Fickle 

. 

Deoerting and taking awv tbe cutter 
and four of the plvtoU belongfog to 
tbe armament of the raid acbooner. 

tfir.H 

J. BUifkas 

Marloe 

Fkkia 

Leaving hb poet while in charge of 
prlvcaera. 

Mar. 80. 

W. Arari 

Uarise 

• ^ 

For behaving ta a mutlnoua mafinet 
to hie eomnandlnf^Beer when on 
doig at the rmidcDee of the Brltlab 
CoBeuI at Ciiihegeat. 
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Date of 
Trial 

Kama of the 
Party trM 

Quality. 

Ship. 

1849. 

Mar. 81 . 

J. Drf adale 

id Maater 

Mignideent . 

Mar. 81. 

W. Cummlog - 

Seaman 

Cambrldfe 

April 4. 

R. Bllta . 

LSeu tenant 

Eleeirn 

Jump. 

T. WllUana > 

Boatawaln 

Vernon 

June 10. 

S. Sheep 

Setnaa 

Seasaaa • 

jCalcutta 

June 11. 

J. Bradford 


Veauviua 


Hator# of tfao Chorfo. 


DnmkonMH • • • 

Uiitder • • • • 

DronkeooeBi; being ailoep In hl» co 
kin (lurini the tbno K wu bli waicl 
on deck. 

DrunheoDtM. and uooflcerlike eon 
duct. 


tbe Ilf# of lieute&int Burnett. 


Julg $, J. BMconbo • Bfaitor • Loroo 
July 11. J. M*Dooou|b • SdBfiglQoer MedM 


• Cooerti Milect of duty • 

• AlMOfiUoi hlmeelf after beiogreftiwO 

leave. 


Aug. M. I If. Chaomao • I Sd Engineer ICener 
I W. W.xbunder ISdKoglaoerlJ 


Kcglect of duty; going on thore wlth> 
out tcave; aad UDOflTcerlJkc coDduct 


IcerUkc coDduct 


jSapt. A 


' S. Comtker 
E.Keyi 
J. Uetham 
J. Kuaiell 
S. liivialon 

J. E. Ball 


Aftmao 
Aeama 
SeaoiBn 
Acaaan 
Boy, let 
CUIH. 
B<V.kd 

ciaea. 


Curlew 


Signiog e miitlooua docoment called 
a round robin,** and for deaertli^g 
from tbe cutter ofthc laldihJp while 
on duQ^at Bio de Janeiro. 


I Sept. 19. T. Diggft • UariDO Illaurloua • Theil • 


I Get. 10. W. Wallace 
B. Bailey 


Seenuo ) I Emerald 

b<7 j 


• iDdeoency 


I Oct. 10. W. Babb • Cerpenter Spartan 

I Oct. n. B, H. Alaton « Lleutecaac Cambridge 


Abecntlng hioidf without leave, and 
drunk enneaa. 

Dcareipect to hla toneHor ofleer, and 
boating with a atick Mr. T. Fite- 
gerald, volunteer, drat cloaaj uo> 
oflcerlike oondtact. 


[ Oct. IS. 9. Wnilamj • Boalivalfi IncomUnt • Drunkenoeu 


I Oct 18. J. BlUote • Lleultnaat Mortfa Star 


iTnoflcerllke eenduet; oontemptuoue 
and diarmpectftil bebavieur^ dU- 

obedlebce of ordere, 
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PindlDf of the SeMdtee. 


PuakbtMQt iverded. 


Beovki, tn. 


Proved • 
Proved 
Pull; proved 


Proved 


Pull/ proved 


Proved 


- Dtemlieed the lervlee. 

• To euAsf deiUi. 

- Dbaieied Ml fhl^ end ^eeod tt the bottom 

c<(heU«e^l(«uteMtttt. vhenee le rlee Hftev 
tko eipMido oi ibrti jeen. 


Dlmheed hie ihipi Iom ecvn vew»* tine ei 
0 wunm oBker, reduced to the third eUn. 
Aod there to remele for the leno of Ave/etre. 

Toreeelvi 4A leiheeeoeh. ilniremed rAund 
CheMuedfr«.lmpHMned for tirelvoeelender 
meotki. mti dlicherped from the MWke 


vub diifveee. 

• To lullbr deeih 


* RecomvMDded 
to mere/. 
Puntohment 
of deoih re¬ 
mitted. 
Treneported 
fbr 7 peeri 


Proved - 
Full/ proved 


Pi rot eherfod not proved. 

AecAod eber/e provi<d. 

Third (^erfi net proved efaliiit 
II. f:ha|Nn*n. 

FIrel 1 harg^ nnt proved. 

Set^nnd tnd third ehenrve proved 
(igeinit W. W. Thunder. 


Klrit charsv not proved. J. Owkev and F. to reedvo 49 tuhei 

^srh. 

Second cher^ Id part proved i. Melhen lo recvlte 79 iMhei. Ivd revAr* Vide pan lAl. 
Afaiavt tlic prleoneri. mbtmy and dUchaifed from 

the errvicc vllb dlecnce. 

J.Ruaeel] lo receive fAlaiher, dad our mevF# Vide pate lAl. 

eofrwy con/ht rm m t . ^ 

N. DivuloD aDd J. S. Ball lo reedve 96 laibci 
radt* 


Dlemlued the tertlee. 


Dicmieied the eeevlce irith dletraeei and im- 


la dietraeeiam 
prMoneil Cor the epace of three eekDdar 
nooibe la ooe of Her Walnt/’i paoln 


Nr. H. Chapman ae*erel/ reprimanded, asd 
to loee one jear*e tine m an eagiomr. 


Mr.W.W.Thnodevdliniiied the lervlee wHh 
diagnee. and to be haprlenocd for (he ewe 
of three caivndar moothe In voe of Her Ma- 
jmip't not*. 


ProTfd 


Proved 


Proved 


To receive 96 laihei, to beimpriioned Cor ila 
meothi, and dlacbarnd trha the lerrloe 
vllb diifrace. 

W. Wallace to veeelva lOO Uthei end dla- 
(haned from the eervico with diegraee. 

B. Belle/ to loeetve AO Uebc* and dliebar|ad 
from (be aofvice vRta dlffmee. 

DiiBimed Ihe ihjo, and reduced lo a thlrd- 
claie vamst ofleW. 


Proved 


• Dlunfiaed tf9m tbe icrvke. 


Proved 


Proved 


Dlmleaed hli chip, rednead to the lovcfl 
daae ef boeteaeliw, and not to bo advaocod 
tberafrom ioc a period of ihr /een. 

£)li»liMd from the aervlce. 


a « 
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DtUof 

TrUl. 

KspuoftSM 
Pirtj irJed. 

QniUlr. 

SbM. 

Ketoreoflbe Charft. 


IMS. 
J«n. S. 

/. W« SeuDderi 

ActJDf 

Muter. 

CCTMT 

GeCtinf Uie eeid tbip oA tbore, and 
UipnetailDt to give up cberge ei 
nutter. 


J«t. 9« 

J. Belli 

Boetewein 

TbBlditbOlt • 

Keitel of duty • • . 


/An. 9. 

/. LeUoQ 

GoAOor 

FtoUe 

Abeentisf hlneelf wltbout latre 


/a&. is. 

W. Pirkei 

liiBnglaeer 

Driver 

DniokjftAeii • . • . 


Ja. IS. 

Tbo Honeunble 
C.G.8.B.KU 
Uol. 

Gepula 

Spertea 

Flofflng A Bldihlpaun 


Fcb.M. 

B. Mertla 

1 

Carpentef ! 

Volace 

Drops iiieti lad coptempt • 


Feb. S7. 

P. Horrli 

Boativiln 

Peiku 

DruekeDaeu • • ' • 


Ftb. IS. 

B. L Hoblffl • 

Ueuteunt 

1 

1 

0 

RnceUid driiDkenDtf 1 and uoofflear. i 
line conduct. 



Hit C. SalUfiA, 
ikrt, ihe oft* 
Ctrl Aftd crcv. 

CipUla 

1 

FormUAUe 

Bopnlog tbel ibJp igTouut on tbe 

COMt of SpAlp. 


Mir. 9. 

R. Moulteo 

BootfVAifl 

JUoiulout 

Abiontlai hlBMlf wjtbeot laave 


Mir. 4. 

J. BnUf 

Slid Meiur 

1 

Pkklt 

DeierUott . « . • 


BUr. 17. 

G. OldmixoQ, tbe 
offlerri end 
crew. 

1 

Lirateiuuil 

connaod* 

lOf. 

M fcra 

FortbekMofthetiblpat/maica * 


Her. SO. 

/. Thorea 

BnglnaeT 

AVOQ 

1 Drunkermeai. motlnoui coaduct. and 
ditobedleoca of ordgrt. 


Au|, 17. 

R. H. /enUni 

LlenUDint 

Forret 

1 

1 Druakeacou • - • • 


Auf. SI. 

E. Llojd 

SoUUD * 

Wanplte • 

: Dtiobedlenco of orderi. itrlkJnp cod 
! OK^ag from tbe ahJp’t corporal. 


Sepi. 11 

B. BC'Is^yre • 

litBiifioeer 

Bpfedrc 

Druokcoaeait coiitampC» Ac. * 


Sepc.sa 

IL TejJor 

BoAUvaln'i 

Bite. 

Volege 

DruokeDseai and aiutDooa conduct • 


Od.«. 

/. HllehtU 

Seeaeo 

Belvfdere 

Indaceacf • • . . 


Ott. 11. 

W. Pound 

BoAtmlo 

Roet « 

MriklPf ibafUB&er • 


CM. 30. 

F. Morrii 

fitdMaaMH 

Tweed 

DfanupeeifUl eiprearioni to tba aanlor 
HWrtapr 
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Flodlfif Of tho 8«&tesee. 


Fiinithmwt owardod. 


BMiirki, Aq 


OuntfofitttiBf tfieihtpoBthoro. RaprfiQAQdod, wd ftdmoBUbod fo be Boro 
Mcoftd ebwfe pfOv«d» bMl the urcfU (o fuCarei 
Court fbund Ihet the brteoQer 
tudeihe mtenent to Diieonw 
tander in 4 mpectfui BRBiief; 
thei'therefore ocqulUed hlai 01 
Ibe lerebd chirie. 


In imt proreil 
Fulij proved 
I'rored 
Proved 


Proved 

Proved 


• DUmfued hb iblp end eeverely reprlroeaded. 

• Dbolued (be emie* 

• niealMed hie lUp. 

• From the esCraevdloery eiul pemtel eniletf 

mmlfeeted bf (be pruor>ef 00 all **^**>«<^ 
for (be velL^c^ uB leoenl ItuinieUoo 
of all the pouif gfotleBeo 00 board hie 
ibip, artd luobiog at the drcumeteoece uo* 
der vhleb the puelehmeK wae lodJotad, 
oBlf ecvervli reprlttiodod. 

• Dlattteeed the eerviee. 

• Diembeed bH ahip. nd to foHbli aU the 

lime be hod eorvod ae a varraot oAcor to- 
•ardi 9 t»f NpenABoatloo or penelon to 
vbleb he Btgbi heroafUr becose eotliM. 


Proved 


• Dlusbied the eervloe. 


81r C, SulllvaD Mqnttied of an 
bUineeaceptlne hie Ottltllng In 
direct the erlliiK Baetrr to keep 
the lead lolog. The aetine 
maMcr (ailed to order tbo loed 
to bo faove. 

FuUg proved • . • 


Fully proved 

Suffident me Muree vereoot taken 
by the lleutnuiit and Mr. Grif- 
aihe» lecood inaitor» to aicertein 
Uw exact ooeltloti of the eaki 
ihlp when tne pilot left her. 

Proved with the exceptloo of 
rautlnoui conduct. 

Proved • • . • 

Proved - • • • 1 


Sir C. SoUlvan eduraibbed. The aetiQt 
master reprimanded* and the rest of tbo 
oAcere and crew acquUtod. 


Dbmberd h<e pMp. and reduced to a second 
clan vamot odlmr. 


Proved 


Proved 


Frovad 
Proved 
IQ part proved 


Plimbied the efiTko. and rendered locnpeble 
of ever enrvlni again. 

Cieulenant O. CUdiDUon admonlihad. Mr. 
Onathe. second master, emrely reprU. 
wnanAMA, (hf rest of (be oAcen nod crav 
acqubtad. 


Disrelmed the eervlca, and laiprlioaed Ibr 
two jaars. 

Dboleaed tbe aervko. 

To he ImpTboned for iIs mootba. and to be 
mulct of all pay and emia of nooey doe to 
him (or bb lervkei in tbe Royal Navy. 

Dbmiised tba lervke, and roDdered Incapable 
of ever eervinf again. 

tn eoofttderatioQ of hb prevk m e good cha- vide pata 101. 
racter, only to be dkratM fton bootewala'i 
mate, and to be InprlmiMd la ooe of Her 
Magy*e^ g i (hr tvalve aaostbs, end Ktft 


• Dfsebarged bom tba aarvke vltb disgrace. 

• DUmbsadtbeearvIce. 

- In copildaritlqq of diTgMilaD(>ai> only to ba 
I seventy reprfmaoded. 

' Q d 
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Dal* of 
Trial. 


Namo of (bo 
Pattf trtod. 


QutUl7. 


Ship. 


Ntlarooftho CW|o. 


Oct. 26. j N. Kcdvkk 


DoMHton 


Dec. 97. 6. Uorrbh 


}JM4. 
Jon. 6. 


C. Moobloi 
H. Oirdotitr 


Jca. n. C. B. atroof 

Fob. 6. H. Hoator 

Fob. 7. C. 0. Phllllpi 


Fob. 96. il. Board 


Mar. I. I B. J. Voaleo 


Mar. 92. J. HcDwood 
Har. 36. J. Hood 

Mof 1 /. Raaeo 


Master's 

Swift 

asiistaot. 


Master's 

Aron 

aisiitant. 


Scan an 

IMIodan 

Scam til 

J 

Lieutenant 

Quean 

9nd Maitcri 

Imaun 

1 

1 

fUogdore 

Lleutonant 

Iris 

Marine 

Childere 

Lieu (coant 

Albatross 


• CarpenUr 

• and Ctaii 

Eafinoor 

• CmuMr 


Proodbeiu 


Ponulooo 


Making awar with a quoniKf of 
ipirlU, (bo properif of Her Uajeoi)'. 


Faliclr accQilnji and unjuilly puolsb. 
inf /. 8. Curlli, saanaD. 

Doaorttim . • • • 


AbaenUof himiolf vikboul loooo - 

loMibonUnatloo aod dronkcnooM * 

Bring off deck Id hli vatchi tnooiem 
and disrr»|ic>ct to hi» comEnanikr s 
dUobadleoe* of ordori t lotnbor* 
dloato cooducl and lontungr uo* 
boromlog (far character ui an ufflcer. 

For /also and malldoui aaiertlooi re* 
spacting CapUlo Lat» Hoyal Marlnai. 

D)cfk V ■ • • « 


Drankantwti { striking Mr. T. E. 
Could, acting paymaster and purser 
of (ha *'AtUirois,*' and unoOlcer* 
like coodud. 

HrunkenDna • • ■ • 

Kcglad of duty • • • 


Drunkennesa, and aboanllog falmiclf 
witbodk leave. 


May 17. W. Sparki • Carpenter 

May 80. C. D. A. Keirnan Asslilaok I Usdfer 

surged D. I 


June 19. M. S. S. Burney 


Juno 18. F. F. H. Strong 


June 18. O. Durbin 



lodecoQcy . • • • 

For drawing a bill on Ihe Accoontont- 
General ol Her Hajcbly'e Maty for 
upwards of 40f., aUhoiitfh he anew 
that the amount lbcrr(»f was not due 
to him fur payor otherwise,and for 
gKUMg (he latd bill cashed without 
oUanung the signatureof Ihe com- 
mandcf of the *'Lacifer" (hereio, 
and after the commaader had refused 
to sign U. 

For running the ** Cygnet *' Inside the 
Gwer^s Light through incapacity* 

DmnkenDcu; contaaptand losubop* 
diitationio nil aupenorofficer; 

S leet of duty and oaolBcariike coru 
ttcL 


Neglect of duty; dlompect to hli 
fuperlcr officer i leering e boat end 
not reporting two of the crew of 
the aeld boat, abbougb they were in 
e drunken iteta when on duty. 
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ABSTRACT OF 



BE IMPORTANT 







COUBTS'HABTIAL FROM 1839 TO 1848. 


FlAdlag of Sootoftce. 


PoAlibaat ftvftrded* 


B«buU, ftOi 


ProTod 


• DltalMod Ibo Hrtk^ 


Pint «nd third ebftTfM nol pfofoi. Scprioiwdcd. 
Second chtife proted j 


Provod 


• I Dltmliood tht Mrrke. 


Prerod 


• Duaiiiod tbo oorrteo. 


Prorod 


ProTod 


• To euAf dooth 


• DlittlMod ibo •orrico. 


* Trooiportod 

fbff lidD. 


KfrM chorp prerod 
Second eborfo oot prored. 
Tbitd eliorfe prorod i& port. 


Setofol/ ropriaoiMicd, end odnoatehod to bo 
Boro eoronil lo girlof bli crdori lu (uturo. 


Fulip prored 


- Dlimlijcd the eonlce. 


Frered 


• I To leftir doith 


Prored 


. DtoaliMd the oorrtee. 


• Punlibnojit of 
droth ronlUed. 
To bo Imprf* 
•oQod for (WO I 
jeort, but that. 
(bo Mid term 
of inprUoQ* 
moot sup 
horeoftor bo 
oborlouod. 


Prored 


To reeoflro BO lubee, to bo Imprlooikod for 
tbo ipoeo of <U awDtbi. aad to bo mulct of 
•U pap dflo to bin fof too period of bU Mr* 
rliude on board the ** liltatrioufi** 


TW tbo chargo of a broaeb of DUaloood tbo oonk*. 
part of tbo 9d Artldo of War le 
act proTod, bat tbat tho eharvao 
of o braaeb of paru of tbo ^b 
and asrd Arcl^ of War ara 
profod. 
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0ite of 
‘Prijl. 

iMA 
Oct. 24. 

Oct. 24. 

Doc. g. 

Dee. xr. 

Dec. IB. 

194A. 
Jan. IB. 


in. SB. 

Mar. SB. 
Mar. SB. 

Jane 6.* 

June Id. 

June SB. 
Jane SB. 

Aog. 4. 


Name of Ihe 
Partj tried. 



tl> Lovcof 


W. Jaekeon 


Liculcoanl 


Seanaa 


Booeua 


WanpUc 


W. KfchoiiOQ Boatcvahi 


0. Boliii 


• MaU 


J. nandolpli • Seatnao 


W. J. n. Card 
W. 

C. CJ. imnii 


Lieut cnaol 

SWfKOfi 

Licucanant 


W. B. 0. Jobniou I Mate 


J. BralthwaJte Boatiwahi 


0. R. Aader* 
ion, U.D. 

W. H. Poach . 


J.^oed 

R Cramer 

J. Han&iT • 
P. P. Parler • 


Aetinit ai* 
•liteol 
■uni^OQ. 
H.'iaur*! 
aHlMant. 

Colour ear. 
>ea»t. 


Acting, 
raaitar^ 
aMlitant. 
[Naral cadet 
Clurk 


R. L. Biiraard Maataf 

G. T. GrtbaiB Mate 

J, Hitchcock • Harise 


Snake 

Bkcellent 

Aleeto 

^Hfaclnth 


Albvk 


Vlctorf 


Pmtao 


Eleetn 


AOUSOQ 


Baecr 

SatelUte 

Alfred 


• I Druokeonvii • 


Droakecneia and atrlklng the mailer. 
al>emi. 


Flfhtlog and quarrelling 


Dfaobedlmee of erdera, and bolna ofT i 
deck vhen In charge of the vaicb. 


• rxiieft 


tkniteoant Card and Mr. W. M*Crea, 
lurgivo, for quarrdUng t and tight, 
lug a duel on the eoantof Africa, and 
alM for GuiHliiet unbecoming the 
rharacter i>f oBrera In breaking their 
aerd jiMged, or at) hir prerarfcatJng 
or iquifocating aa lo evade and dia. 
Dbcr an order. 

AihI fieuieneni C. 0. Clinn tbr having 
atu) broken hli word on the efhreiala 


oecaahm. and for being engaged 
iccood lo the aforceaM dud. 


aa a 


lodecencj 


Abaentlag hkniclf without leave 


iDnmkenneM. aud conduct unbccomiDg 
the charecier of c4cen. 


» Matinoui and abudve language 


Unofflcerllkococduct, and Ibr reprni- 
lug oaynicQtc to the mewmen for 
materiala (applied them In theJr 
meM} and that Mr. J. Hanna/ had 
rlotoualf beaten Mr. P. P. Parker. 


-1 Dronkenneea • » • • 

For teavtog the deck lo hb watch 
wltkout botof reHeved* aod un- 
oBoerllke ceodtwt. 


lovubordineUoo 
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Ditaol 

Trial. 

Mameofibo 
Party tried. 

1 

Quality. 

Sblp. 

Mature of tbe Chirft. 


1145. 






Aof. Si. 

0 . WbiU 

flatvaa 

Anaaoa 

Uotlueai eondud anddaiertlOD 


Sept. tf. 

F. 0. LeJib 

Llauteoa&t 

StnHDboU 

For oppreailra conduct unbaconini 
the cpiracter of an ofleer. 


Oct. 19. 

O.Bellla 

Mata 

Kafla 

DniBkcnnaii • • . • 


Oct. \i. 

T. Ward 

ad Raglncer AflAcourt 

Abaaocliig hUaaolf vitbeut laava 


Oct. 16. 

L. P. OurreU 

Llauteoant 

Superb 

DIcobadUoee of erdara, and for a 
breach of tba ITtb Article of War. 


Oet. 31. 

1646. 

MercUO. 

J. Dtly 

D. Yeutif 

Llauteoafit 

Lieutcnabi 

Malampoa • 

Iteralan 

lodecaecy • « » • 

DrunbeBneta . . . . 


Mill. 

S. A. Oodcen 

Faymaaur 
and pur* 
car. 

Serpent 

DnmbeuwM and calling Ltaubmant 
Phayro, a fool. 


Jti&o 34. 

i. F.C. HanlltoD 

Lieutenant 

Racer • 

COUtClDpt • • . . 


JufioSO. 

C.W.Wlnlo • 

XJentattaaK 

Racer • 

DrxrukenneM - . • . 


JuM 37. 

F. H. lUrper • 

IJcutenanl 

Haldllte 

Pruubmoeii » • • . 


JulySli 

J. fiayer« 

Uarloc 

Quean « 

Strlk Ing itao 8erJ oant of MariQOC 


AUf. S6. 

HoQ. J. Genloo 

1 

CaptalB « 

Ajuarica 

l>iiobe<UfQee of ordon In leaving htc, 
ruiiQQ •Jtbuut team 


Scjrt. 5. 

W. JohnitOQ - 
D. Dou^laa 

G. Wrigiit 

litRuflnaar • 

ad EnMneaf ] 
ad i 

> Hacia 
\ 1 

Ceiitanpt and diaobedJaoco of ordere 


Ho9,76. 
1M7. 
ran. 6. 

D. BroiTR 

T. K. Beatty - 

Seaman Dadalue 

Ai^cUnt Dapbne 
aurfaoi). 

Druokenxwa and rioloui coDdoct 

Dtcrcepactful language to the curgeon. 


ran. 19. 

T. C. R. GIU . 

Lieutcttant MtiUoe 

Druokenoeea • • , • 


ru. 33. 

% 

7. J.Oulow 

D. JagD • 

CaptaJo, ) 
Maeter. J 

Daphne J 

Naritgeotiy running the aald ahtp on 
cbora, and CaptaJo Onilov oailttfog 
to report tho drcumetaoco to tba 
commandar*lfl*ebkf. 


et.19. 

J. n. tbe 

oSmc and 
vrew. 

CoauDaadar s 

Ipbju • 

nimnlog the aald ablp oo abore, 
tbrou^ oegUgenca. 


‘•b. 31. 

A.GIlbart 

curb ta Bonatta 
aharpa. 

Pot having vltb a ftaodulabt tetan. 
tiee naaM araaoraa In tbe muiter* 
boeb» and for baring made fblu 
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FlndlDf oftbt 



Provad 


PrOTad 


Fully prored 
Proved 

Fine charge Mt 
charge proved. 

Proved 

Full/proved 

Fully proved 


Proved 
Proved 
Proved 
Proved 
Fully proved 

Proved agiJAitXr 


proved i eeeofid DljmLued the emlce. 


PoiiUbme&i aoarded. 


1 q Her K^eety'i |m 1 at Wloeheettf for 

three eelcadar oad dating iMai 

amt l» ht kfpi a ktrd fadoetr. 

To eullbr death » • . . 



ilroadly to 
aerey. 


• [ Severely repHmaftded. 


• DLniMed Che lenioe. 

• DiiaUied the eervko. 


• Vide page 141* 


Jofanitoa 


That the ehvgt* etainet Mr. D. Mr 
Uouglae, Mtine hi^aie englnoer, 
li i>oi proved 1o coneeqococe oC 
a teehnlnl lofomallty In the 
charge whkb deiignatce Mm ae 
a 2 d claw engloeevi whermi be la 


• DUmiiaed the ecevke. 

• Dlemhacd hla ehlp» and placed at the boUoeo 

Ilf the Uat of Ueuienauii there to renaln. 

• Dlaalaeed the eervlee. 


> DhiDlaied the eewlee. 

• UtinJeeed the eervteo. 

• DiRBleeed the eervke. 

• ToauAr death. 

• In cooelderallon of drcutMtancea* oaly to be 

levorely teptiaaiidod. 

- Hr. JobiwtOD diaalaead hk ablp, mulct of all 
and to icrve ae a Sd clau CA|lDaer for 
ooe_yeer. 

>. Mr. U^lae acquitted. • * • 


•Vhle page 191 


only aa acdog 2d rlui engliicer. 

Proved agalDit Mr. C. Wngbt « Mr. Wrfgbt to be mulct of all pay due to hlto» 

end not to be edvaocod In rauk for one year. 


Proved 
Fully proved 


To reedve 80 la^ei. 

. I DUmliied Ibe eervlee. 


Proved • 
Fully proved 


Proved • • *1 Dlamiiaed the eervlee. 

Captain Onilow reprimanded for not report^ 
Jog the elreumataaee to the eoipDaod^to^ 
chief. Captain Onalo* and Mr. Jago. raprl« 
manded for nnulng the aaid iblp on ibore. 

Fully proved agaJnii Cotonaoder Commaader Crtgg, dliirfiifd bli chip and 
Crigg,aad Hr. J.WiUlc, nailer, placed at the boitOB of the UU of com* 


la part proved 


Mr. i. Wallli dlnalcMd bli ihJp and to be Vide page 148. 
rcdocad tnm the rank of natter, md l» 
cvrw M a $f€md m^dtr, aud net to be 
el%UjU for pronotloA for ooe year. « 

To be cMbiered tod rendered JwapeMe of 
further empfoymeut In tbo uvil eervtoe. 







238 ABSTRACT OF TIIB SIOBE lUFOBTAHT 


IVUl. 

Name of the 
Party tned. 

quoUlp. 

Ship. 

Kature of ibe Charge. 


mi. 

\ 



chtrjtea of ilop ckAbflif agitnit raeo 
irbo bad deaerted. 


Hu. 13. 

J.AlMgO 

Seaman 

St Vinemt . 

Beamlon . . . . 


M«r< Id. 

J. Barton » 

Marine 

SalainaDder 

MuUnoui worda mtd for itrlklng and 
ihreaicnlng Ic hill the lerleant. 


Mar. 31. 

J. W. Sauadori 

Mailer 

Electm 

Imoxlratlon; coiutant Inaeruraey In 
hfi navigation and general eareleii* 
neaa about hliduiy. 


April 1. 

C. 5. DooUr • 

Lion tenant 

Iria • 

For ileeplng on bll watch 


April 8. 

B. C.KoineriHaw 

Saeend 

naiter. 

Afloeourt 

Keglect of duly ( dJaobedleneo Of or* 
deft and dliraa^. 


April 13. 

J. Bmltli • • 

Sramas 

a 

Keeruk 

Deeertiao « . . • 


April 29. 

J. Wllaoo 

AetlAfpap* 

in>»(rrand 

pur»cr. 

Favorite 

Dro&hAoofi • • . . 


April M. 

P« R. B. Loncp 

ArllBapny* 

mMteraml 

|iur»vr. 

star - 

Keeping hli ArroantR In an Irregular 
minocr, and for bring dcArivut of 
public Bouey entruekil to him. 


Aprildv. 

E.ll. Alrion •. 

LicQtPnaat 

Pantaloon 

tudccrncy • • • • 


Moya. 

A. iiojici Ihe oOU 
cori and erov. 

CoEDBandrr 

Thunderbolt 

For (he IcM of that ildp In Algoa Day 

1 


Map tp. 

T. Greabua 

Lieutenant 

Metampof 

Miitinnui cQ&duci towardt Iho flnt 

1 Iteutoaot. 


June 3. 

R. 

Seaman 

AnphioQ • 

Deiertioa • . • . 


Aug. 36. 

J. Connor 

Seaman 

Afineoart 

Striking a naval cadet • 


Oct. 3. 

B. CrowthoT 

Carpenter 

SciMrt • • 

tlrunheiiDcit • • • • 


Dec.9. 

W. Bwlnlmro • 

Llautenaot 

Wanderer 

DUnhedience of orderi and dlcmpeet 
nliea on board the " Brltomart*' 


1848. 
Jon. 29. 

C. Payne 

Second 

lifuieoasi 

H.M. 

Qooea* 

Neglect of duly and dliobedleoee of 
ordcra. 


Oct. 7. 

K.B.BediofAeld 

A 

Llentafiant 

Hecate 

quitting the deck during hli watch . 


Oct. 9. 

k. C. T. D’EpB* ( 
court. 

F. B. Heovood 

SoBOuudar 

Actlai 

MaiUr. 

Cornua 

Rnnlng that riilp on ibora In the 
river Plate. 
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Date of 
Trial. 

Kerne of tbe 
Pirtf triad. 

Quality. 

Ship. 

Nalore of the Catnrfa. 

s 

IMi. 
Marcb 6. 

T.B. Brovo» ofl* 
cerieod ertv. 

CenBandar 

8 aake • 

Lou of that abfp on the eait coaat of 
AlMca. 

April 19. 

J. J. inline 

Lieu tenant 
ft. M. 

Apollo* *' 

DmokecmaaB • • - • 

Hay 12. 

J. Chriitla 

A. Jackaoa 

AMlitaot 

lurfeofl. 

AMliteai 

lurfeon. 

Ralaltb 

Breach of tbe 8d Article of War 

JQM V. 

W. Green « 

J. RlchanU 

Kartna 

Marina 

laeoniuot • 

Theft. 

1 

1 

Julf 7. 

McDonald • 

Marina 

Bellarophofl • 

StrlUet hli laperlor ofleer • 

Au0. t 

K. 8. Bedlngdaia 

Llautcunt 

Hecate 

lombard tnatloo anddliraepaet. Db- 
obcdieoca of onleri. 

Auff. 12. 

h Warren 

Doatiiralo 

Aodrotoeda • 

1 

For refbilno to Inflict corporal punlita- 
tnent LawlUlj ordered on a uaman. 

Oct 9. 

r. P. B.Daetel 

Lieutenant 

H.M. 

1 

PoverAil 

Vnoflkarlike conduct In indudae 
tvo mldehlpinen toondorea achara 
drawn bf him upon Mewri. Grant 
* Co., with wbou be hml do offecte. 










UASTIAL 



1829 TO IMS. ^41 


Fisdiof o( Ihe SentnM. 


PDfibbrncal twirM* 




Km luflriMiretraM Kb« put oT'Cmbau)^ and aait^ to baa am 
iha ConiMQdef aDdMr.Gteon, nnk. the M af tbe oAcera and crtv ao* 

^R«d. 


Iha ConiMQdef aod Mr. 

Uaaur. 

Provad • 


Prerad 


• I OUaUaad tKe aartlee. 


• 6««ere1f rtfirinandtil.anAto loatm/aar'ft 
tJMlB Hu Majut/'i Mnte*. 


Proved 


Fully provad 


Halct nC allpaymd Hma, to be Impriietiad VMepaieUI. 
tut 1*0 yevt, tAe JinI Mr mum/At 9f *1^ 
nau le 6 * ytf U Audiotoor. 


•! To be tranmrted bevond the uai for tba Tbii aentene* 
I (ana M bla natural lliV bdnt tlleitl. 


Firat ehar|e fiilly proved { aecoiid DlamUKd bla ahlp, and to leae one jraar*! 
eJuffe proved. rank. 


Folly proved 
Fully proved 


• 1 D^amliMd tke aenicn 


Dieuhead bla ablp and plaani u iha boitom 
oribelMorileMvoaBtv. Aod Dot to be em¬ 
ployed ifalB to active auvke. 


beinf tllepal, 
waa net cu¬ 
rled iotoexe- 
outleo. Vld« 
pido ibi> 
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No* I* 

A$ to iht Power of the Court in dupenting with the Attend-^ 

ance of any particular Member* 

CoTY of a Letter from Captain M‘Keneie, of H» M. S* the 
Cornwall^ in Ilamoaee^ to the Secretarj of the Admiraltj, 
dated 27th October, 1765* 

Be pleased to acquaint their Lordships^ that in obedi* 
ence to their order of the 10th October, 1765, directing 
the captain of His Majestys ships and vessels at Plymouth 
next in command to Captain Llo^d of the Fame, to as¬ 
semble a court-martial for the trial of William Skane, a 
deserter from His Majesty’s ship Fame, transmitted to me 
by Lord Edgecombe, I made the signal for assembling a 
court-martial on board His Majesty’s ship under my com¬ 
mand, on Saturday, the 26th instant, hut found it im¬ 
possible to form a court for proceeding to trial, from the 
following reasons: — 

** There being nine of His Majesty’s ships in commission 
at this port, none of whose captains are absent upon leave, 
and the Act directing that no court-martial held by virtue 
of the said Act shall consist of more than thirteen, or of 
less than five persons, to be composed of such Bag officers, 
captains, or commanders, then and there present as are next 
in seniority to the officer who presides at the court-martiah 
nve captains only did assemble of the ships then and 
there in commission, so that three were absent, ill health 
preventing their attendance. It was doubted whether the 
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Act does allow to dispense on any account whateTer with 
the absence of any of the captains or commanders then 
and there present as are next in seniority to the officer 
who presides at the court^mardal, according to the words 
of the said Act. I therefore beg you will be pleased to 
signify this difficulty to their Lordships, that opinion may 
be had whether the said Act does allow of any such ab« 
sence of captains, and if it docs, under what circumstances, 
and the proofs which are necessary to justify the legal pro¬ 
ceeding of a court-martial. ^ 

I have communicated this to Lc^d [Edgecombe, who 
has directed me to apply to their Lordships; and as I differ 
in opinion from Captain Loggie and Captain Collier, who 
were the gentlemen that raised the difficulty, I shall con¬ 
tinue to make the signal, and give my attendance from 
day to day, until those gentlemen are able to attend, or I 
receive their Lordsliips’ directions/' 

Opinion* 

It appears to have been the intention of the Legis¬ 
lature, by the Act of the 22 Geo, 3., that every court- 
martial should be composed, if possible, of senior officers; 
but tliougli the words of the statute are, that no court- 
martial shall consist of more than thirteen, or less than 
live persons, to be composed of such officers as arc next in 
seniority to the officer who presides, they can never, I 
think, be understood to mean that the next in seniority to 
the president, who happen to be present on the same sta¬ 
tion with their ships, should all attend in order, at all 
events, and notwithstauding any impediment whatever, ~ 
or otherwise, that no legal court can be held. Eor such a 
construction seems not only unreasonable, as well aa de¬ 
trimental, to His Majesty’s service, by rendering it ex¬ 
tremely difficult to make a court, but also to U^very 
contrary to the general tenor of other parts of the Act 
which appear calculated to expedite justice as much as 
possible, by permitting five captains to constitute a Court, 
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and even hy allowing commanders to assist where a suffi* 
cieht number of post^aptains is not to be found. 

And as I observe that every court-martial has an ex¬ 
press power by the 15th section of the sutute, to dispense 
with the presence of any member, and suffer him to go on 
shore (in case of illnes8)i even after a trial is beguni there 
seems to be no reason to doubt but that any officer may 
be excused from attendance by the president of the court, 
if a just reason 4s assigned, before a trial is begun; and 
that they may afterwards proceed to business, if the re¬ 
maining number of qualified officers is sufficient to con¬ 
stitute a court-martial. I therefore apprehend that Mr. 
McKenzie and the five otlier captains may legally assemble 
to try William Skane, if it is taken down in the minutes 
that the absent and senior officers have certified the pre¬ 
sident, by letter, or otherwise, of their inability to attend 
tlirough ill health. 

(Signed) G*. Harris. 

Doctors’ Commons, Nov. 4. 1765. 


No. II. 

The Order for aetemhling a CourUMartial ehould he od- 
dressed to the Jiret^ second, or third Officer in command 
by Names* 

In the month of October, 1767, the Lords Commis¬ 
sioners of the Admiralty issued an order to the sejjtior 
captain of His Majesty's ships at Plymouth, to assemble 
a court-martial, for the trial of John Shaw, a seaman, 
belonging to His Majesty's ship Fame,” for stealing a 
gun-tackle. The court-marUal was accordingly summoned, 
and*the evening before the trial b senior officer came into 
port, intending to sail early in the morning; but was de¬ 
tained until the afternoon, and after the court-martial 
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had met. It was doubted whether the proceedings of 
such Court were legal, as the senior officer present had 
not attended. Mr. Hussey’s opinion on the case was as 
follows: — 

As this is a power giren hy an Act of Parliament, to 
try offenders in a particular mode, it must be very strictly 
pursued; and, therefore, 1 am inclined to think that 
Captain Shuldam could not sit as president at a court* 
martial, by virtue of this warrant, there •being at the same 
time a captain senior to him in the port; but as it may be 
doubtful whether, upon the receipt of the order, if he was 
the senior captain, the jurisdiction might not be attached 
in him, and consequently the trial legal, I presume to 
take the liberty to recommend (in the present case) to their 
lordships the pardoning of the offender, rather than trying 
him again; and as it may bo of importance to the service 
to obviate any doubts of the same nature for the future, I 
think the order should be directed to the 1st, 2nd, or Hrd 
in command, by names, which is more conformable, in my 
apprehension, to the intention of the legislature, than the 
direction to the senior, as in tlie present case. 

(Signed) R. Hussey.*’ 


No. III. 

Whether the Members of a Court-Martial who are called 
upon to give Evidewe must, after doing so, necessarily be 
excluded from the Court. 

• CASE. 

The Act Oeo. cap. 33. sect 11. enacts, That “ from 
and after the ^3th day of December, 1749, it shall be lawful 
for the said Lord High Admiral of Great Britain^ or the com¬ 
missioners for executing the office of lord high admiral for 
the time being, and they are hereby respectively authorized 
from time to time, as there shall be occasion, to direct any 
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flag-officer or captain of any of His Majesty’s ships-of-war, 
who shall be in any port of Gh«at Britain or Ireland, to hold 
courts-martial in any such port, provided such flag-officer 
or captain be the let, And, or 3rd in command in such 
port, as shall be found most expedient, and for the good of 
His Majesty’s service. And such flag-officer or captain so 
directed to hold courts-martial shall preside at such courts- 
martial, anything herein contained to the contrary notwith¬ 
standing.” 

Sect. 12. That “from andafler the S5th day of Decem¬ 
ber, 1749, no court-martial to be held or appointed by 
virtue of this power shall consist of more than thirteen or 
of less than five persons, to cotnpoted of suchfcff~oficeri, 
captains, or commanders, then and there present, as are 
next in senioriitf to the officer who presides at the court- 
martial.*' 

Notwithstanding the words in italics in the ISth section, 
the usage at courts-martial has been for officers who have 
given evidence at the trials, not to sit as members of the 
Court, although they were senior to others who aat, and, 
consequently, would have sat as members if they had not 
been examined as witnesses. 

The Lords Commissioners of the Admiralty having lately 
received a complaint, in writing, charging an officer of rank 
in the Royal Navy with one of the offences specified in the 
Articles of War, which are created and set forth by the 
above-mentioned Act of Parliament; their liOrdships have 
therefore thought fit to issue their order or warrant in 
writing to Admiral Sir Thomas Fye, at Portsmouth, re¬ 
quiring him, forthwith, to assemble a court-martial for the 
trial of the said officer: and it having been suggested to 
their Lordships, that several officers and commanders of the 
king^s ships at Portsmouth (who, on account of their 
seniority, must sit as members of the said court-martial, if 
the letter of the l£th section in the said Act is conformed 
to) will be summoned as witnesses, either in support of 
the charge, or in behalf of the accused: 



248 


APPENDIX. 


You are therefore requested to advise their lordships 
whether, in case such senior officers should be called upon 
to pve evidence at the trial, they may likewise ait as 
members of the court-martial ? And also, whether the 
Court can be legally held without the senior officers (who 
shall happen to be called to give evidence) in case it is 
necessary for their juniors to sit as members, in order to 
make up the number required by the statute to constitute 
a Court ? 

Opinion. 

The usage of the service is very material upon this case, 
for naval courts-martial are evidently considered, in-the 
statutes concerning them, as known and established Courts; 
consequently, in matters not specially provided for, the 
settled course of proceeding must have great weight That 
the characters of witness and judge, are not consistent, is 
very obvious; and though in the common law of England, 
there is no challenge to a judge, yet, in the only instance 
we know where judges were called upon to give evidence 
in a criminal case, it is observed that they sat no more 
during that trial. By a strict and literal construction of the 
statute 22 Geo. 2. cap. S3, sec. 1 2, neither the prosecutor 
nor the prisoner would cease to be judges; but this con¬ 
struction would be absurd, and the Act must, from common 
sense, admit, as the usage is, that officers to whom there is 
a just ground of exception, or who have a just ground of 
excuse, shall not be included in the number of those of 
whom the Court is to be composed; consequently, if an 
officer, entitled by his rank to ait, is either prosecutor, 
party, or witness, the person next in seniority must sup¬ 
ply bis place; and the Court so composed will be legally 
held according to the intent of the Act 

(Signed) A. Wedderbvrn. 

Jambs Wallace. 

F. C. CvsT. 
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No. IV. 

Wkethtt Lieutenant* toho are acting at Cemmanden are 
eligible to tit at Af ember* of a Court~Martial> 

On the 3rd of September, 1789, six seamen belonging 
to His Majesty’s ship *' Ambuscade” were tried by court- 
martial for robbery,two of whom were sentenced to 
suffer death. A doubt arose whether Mr. Thomas Peyton, 
an acting master and commander, was qualified to sit as a 
member of the Court; whereupon Rear-Admiral Peyton 
delayed the execution of the sentence until he should re¬ 
ceive instructions from the Admiralty. The case was 
submitted to the law officers of the crown, and subse¬ 
quently to the twelve judges, who delivered the following 
opinion: — 

To the King's Most Excellent Majesty in Coundll. 

' ** May it please your Majesty, — 

** In obedience to your Majesty's commands, signified to 
us by your Majes^’s order in council dated the Snd Sep¬ 
tember, 1791, we have taken into our consideration the 
memorial thereby referred to us and the case thereto 
annexed; and we are of opinion that the court-martial 
held for the tfial of six persons therein named was not 
legally constituted, because we conceive that Lieutenant 
Peyton, acting commander of your Majesty’s sloop * Bull¬ 
dog,’, who sat on that court-martial, was not a commander 
within the meaning of the Act of the SSnd year of His 
late Majesty King George the Second.* 

(Signed) Kenyon. R. Perryer. 

liOUGHBOROUGH. F. BULLER. 

Jas. Eyre. 3 . Heath. 

H. Gould. J. Wilson. 

W. H. Ashhurst. N. Grose. 

B. Hothau. a. Thomson." 

* The above opinion woold of course apply also to commanders 
acting as post-captains. 
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No. V. 

Position which the Captain of the Fleet is to occupy at a 

Court-Martial, 

« Sir,. ‘ Royal William,’ 4tli July, 1791. 

“ You will be pleased to inform the Lords Commissioners 
of the Admiralty, that, pursuant to their Lordships’ order, 
the dag-ofRcers and captains assembled this morning on 
board the said ship for the purpose of composing a court- 
martial for the trial of Thomas Jones, a seaman, belonging 
to his Majesty’s sloop * Speedy,’ on charges therein men¬ 
tioned ; but a doubt having arisen in the minds of some of 
the members whether Sir Hyde Parker (who comes within 
the number of persons directed by the Act of Parliament 
to compose the Court) should take his seat at the court- 
martial next the junior rear-admiral, as first captain to the 
commander-iu-chief, in preference to captains who will 
also compose part of the Court, and who are senior to him 
on the list; or whether he should take bis seat as a cap¬ 
tain, according to his seniority on the list; I am requested 
to desire their Lordships will be pleased to order their 
solicitor to state the case for the opinion of such counsel 
as they shall think proper on the questions hereunder 
written: — 

1st. Whether Sir Hyde Parker, as first captain to a 
commander-in-ebief commanding twenty sail of the line 
and upwards, being by his seniority on the list of captains 
within the number of persons directed by the 12th sec¬ 
tion of the Act of 22 Geo. 2. to compose the Court, has a 
right to take place at courts-martial next to the junior 
rear-admiral in preference to captains senior to him on the 
list, pursuant to the article of the naval instructions, un¬ 
der the title of' Rank and Command ?' 

2nd. Supposing Sir Hyde Parker, as first captain to 
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such coiumander-in-^ief, should be admitted to take place 
next to the junior rear-admiral^ whether or not his vote 
being giren in tiiat place» when there are two captains 
sitting who are senior to him on th^list, is constant with 
^ the 7th article of the naval instructions, under the tide of 
' Courts-Martial,’ which directs, that the youngest nism- 
hera ahall vote firat, ^roceedin^ in order up to the preaident; 
and whetlier or not a sentence being given in such case 
may not subject the members of the Court to be called 
on by a superior court of law for illegality in their pro¬ 
ceedings. ** 1 am, &c. 

(Signed) . W. Hotham." 

“ P. Stephens, Esq.” 

Opinion of the Law Officera on the above caae. 

Having considered the King’s instructions, and the Act 
of 2d Geo. 2. cap. 38., and the usage which has obtained 
since that Act passed; we are of opinion, that the first 
captain to the commander-in-chief, when a member of the 
court-martial, according to that Act, has a right to take 
place next to the junior rear-admiral, and to vote accord¬ 
ing to that rank. 

(Signed) Wm. Scott. 

A. Macdonald. 

John Scott. 

F. C. CusT. 

July 14tb, 1791. 


No. VL 

In what caaea Commandera may be called upon to ait at 

Membera of a Court-Martial. 

On the 27th September, 1796, a court-martial assembled 
on board H. M. S. TremeDdous," in Table Bay, Cape of 
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Good Hope, for tlie trial of Duncan Campbell, a seaman 
belonging to H. M. S. ** La Sjbille,” for dbsenting him¬ 
self without leave. The Court was composed of twelve 
members,#wo of whoA were acting post-captains. It was 
doubted whether, according to the IStband 14 sections of 
the Act 22 Geo. 2. cap. 83. the proceedings of a court- 
martial so constituted were legal. The opinion of His 
Majesty's Attorney General and Solicitor Genera), and 
the counsel for the afiairs of the Admiralty, to whom the 
question was referred was as follows: ~ 

We ore of opinion that under the 14th section of the 
Act referred to, the only case in which commanders un¬ 
der the rank and degree of a post-captain can be called to a 
court-martial, is when there arc not less than three nor 
yet so many as five officers of the degree and denomination 
of a post-captain or of a superior rank to he found. And 
as in the cases stated there were more than five officers of 
the rank of post-captain, exclusive of Captains Gardn?r 
and Kemp, they could nut be competent to sit upon the 
court-martial unless they were of the rank and degree of 
post-captains. We apprehend that they had commissions 
only as commanders of sloops, and were appointed to act 
os captains of the ‘Dodrecht’ and ‘Lively’ during the 
absence of the officers who were captains of those ships, 
and we are of opinion that such an appointment pro tem¬ 
pore did not give them the rank and degree of post-cap¬ 
tains, and consequently they were not competent to sit 
upon the court-martial; the proceedings upon which we 
therefore conceive to have been irregular, and the trial and 
sentence illegal and void. 

(Signed) John Scott. 

John Mitford. 

S. Percbval.” 


January IStb, 1797. 
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No. VIL 

Whether the Captain of a Ship loet iohich render* him in 
a state of personal Accusation^ and sulked to Trial bp 
Court-Martial, renders him inelipible to sit himse^ at 
a Court-Martial, 


CASE. 

On the 6th of April, 1798, a court-martial assembled 
on board His Majesty’s ship ** Prince,'* for the trial of 
'William Kerr, a seaman belonging to His Majesty's ship 
“ Phoenix,” for desertion. The members composing the 
Court previous to their being sworn took into their 
consideration the case and situation of the Honourable 
Qtptain Curzon of His Majesty's ship '* Pallas,'* which 
ship was driven on shore in a violent gale of wind, and 
wrecked in Plymouth Sound on the 4th of April, 1798; 
and as Captain Curzon, by the established rules of and 
practice of the service, would have to be tried by a court> 
martial for the loss of the said ship, and was therefore 
then in state of presumed accusation, the members were 
ten against three, that the circumstances under which 
Captain Curzon stood rendered him ineligible to sit at a 
court-martial. The Lords Commissioners of the Ad¬ 
miralty directed this case to be laid before His Majesty’s 
Attorney-General, Solicitor-General, and tlie Counsel for 
the Admiralty, for their opinion on the point in question. 

Opinion. 

We understand that Captain Fayorman w:s junior cap¬ 
tain to Captain Curzon, and that consequently, if Captain 
Curzon was qualified to sit upon the court-martial, the 
Court was illegally constituted by the presence of Captain 
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Fayermani and the sentence void. The question there-^ 
fore is^ whether Captain Curzon can be considered as a 
captain and commander then and there present within the 
meaning of the 12th sect, of 22 Geo. 2. cap. S3. 

We think that section was intended to apply only to 
captains and commanders of veitels then and there present; 
and that> unless the twenty-first section has the effect of 
placing Captain Curzon until he should be tried by a 
court-martial or discharged from His Majesty^s service^ or 
removed into another ship in the same situation^ to all 
intents and purposes as if his ship had not been lo8t| he 
cannot be deemed a captain or commander within the 
meaning of the twelfth section. We think that the words 
in the twenty-first section, declaring tliat the command, 
power, and authority, given to the officers of a ship lost 
shall remain in force were only intended to apply to the 
power, command, and authority, which those officers had 
over their crews before the ship was lost, and to mal^ 
such officers and tlieir crews liable to punishment for 
acting contrary to naval discipline after the loss of the 
ship, and conditionally to preserve their pay; but not to 
put them generally in the same situation as if the ship 
had not been lost; and, therefore, it seems to us that the 
court-martial was properly constituted and their sentence 
legal. 

(Signed) John Scott. 

John Mitford. 

Sf. Perceval. 


Lincoln's Inn, April 17. 1798. 
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No. VIII. 

Case of a Court-Martial proceeding to Trial and Sentence 
in the presence of a C<^tain who ought to have been a 
Member of the Court, but whose arrival was not made 
known until some time subsequent to the Court being 
sworn. 

**A court-martial was sworn at Shcemess on the 14th 
day of Septeraheri 1798, consisting of ten captains only, 
at half past 11 before noon, to try the surgeon of His 
Majesty’s bomb vessel ' Zebra,’ on charges exhibited 
against him by the captain of the said vessel. 

Captain Bennett, commander of His Majesty’s ship 

* Amphion’ (senior to Sir Charles Lindsay, Bart., of the 

* Daphne,’ one of the members sworn), arrived at the 
Great Nore, and went on board the * Zealand,' the dag 
ship of the commander-in-chief, for orders at half past ten, 
one hour before the Court was sworn, the 'Amphion’ 
then run to the Little Nore, where she anchored at 20 
minutes past 12. 

" The Court, when sworn, was perfectly ignorant of the 
arrival, and even the appearance, of the * Amphion.’ 

« Querg.—Was such court lawful? 

“ I am, &c. • 

(Signed) H. Stanhope.” 


Opinion of Mr. Perceval. 

The question, as 1 apprehend it, is, whether the captain 
of the " Amphion” was within the meaning of the words 
in the 22 Geo. 2. cap. 83. to be considered as then and 
there present, at the time the court>martial was sworn in 
He certainly was not so at the time when it was appointed 
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aad summoDed; and it appears to me that bis presence 
ou^ht to have been known to the court-martial) in order 
to make their proceedings without him illegal. It appears 
further that he did not come to an anchor till after the 
court-martial was sworn in. I do not see how the line 
can he drawn to exclude anj senior captain who may be 
sailing within sight when the court-martial is assembled) 
unless by holding that he must come to an anchor before 
it is 80 assembled. I am^ therefore) of opinion that the 
court-martial may legally proceed with the trial and the 
sentence. 

(Signed) Sp. Perceval. 

Lincola's Inn, Sopt 16.1798. 


No. IX. 

Whether the Captain of a Ship that has sailed frontf and 
is out of sight of, but stilt within the Limits of a Port, 
ought to sit as a Member of a Court-Martial assembled 
at such Port, and whether its Proceedings are invali** 
dated by his Absence. 

Copt of a Letter from Bear Adkteal the Hokoubablb 
Geobob Berkblet to Aduibal MillbaiiX) Commander-in- 
Qhief of H. M. Ships at Portsmouth) dated Slst March) 1800. 

" Sir, 

In obedience to orders I received) directing me to as¬ 
semble a court-martial on board H.M4S. * Gladiator)’ the 
signal was made; and) upon calling over the Court) an 
objection was started by Captain Pickmore to the legality 
of it) as not consisting of the thirteen senior officers at this 
port) according to the Act of Parliament) as Captain Foleyi 
of the * Elephwt)* was not present 

I therefore think it my duty to state to you the circum- 
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stance as it happened, that you may lay it before the liords 
Commissioners of the Admiralty, that such obstructions 
may not arise to the service in future from objections being 
made which their lordships may possibly deem frivolous. 

** The ‘ Elephant'* weighed from Spithead this morning 
before 8 o’clock, and was on her passage to St. Helen’s, 
at which hour the signal was made for a court-martial to 
be held. The weather came on veiy thick soon afterwards, 
which precluded the officer who is stationed for that pur¬ 
pose from seeing and reporting her being actually there. 
Under the impression, therefore, that she might possibly 
be at Spithead, Captain Pickmore started this objection; 
and the Court was obliged to adjourn. 

** It becomes necessary, therefore, that some regulation 
should be laid down to guide future courts-martial, as, by 
thick weather coming on at any time, it is in the breast of 
any one officer to surmise that ships may be anchored or 
not, and to break up a court-martial, by which, as in the 
present instance, much inconvenience may arise to the 
service. 

I am, &c., 

(Signed) G. Berkeley.” 


C^tnson. 

The court-martial undoubtedly must consist of the senior 
officers present at the station or port where it is assembled; 
nor do 1 think it possible to lay down any general rule by 
which the meaning of the word pretent can be defined. 
What is or is not a pretence to satisfy the Act must depend 
upon the circumstances of each case. But it seems to me 
that in this case, where it is stated that the captain in 
question had actually set sail’from the station, and was, in 
point of fact, from whatever cause (after having so set sail), 
out of sight, he must be considered, to all intents and pur- 

S 
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poses of tlus Act, not present so as to require bis attend* 
ance to constitute a member of the bpard. 

(Signed) S. Perceval. 

April 6 . 1800. 


No. X. 

Whether a Court-Martial may legally proceed to Trial 
in the Absence of senior Officers, who are present in Port, 
but detained with their Ships in Quarantine. 

CASE. 

Bj the ISth section of the Act 22 Geo, 2. c. 33., for 
the government of the Royal Navy, under which Act naval 
courts-martial are constituted, it is enacted, That no 
court-martial to be held or constituted by virtue of this 
present Act shall consist of more than thirteen or of less 
than five persons, to be composed of such flag-officers, 
captains, or commanders, then and there present, as are 
next in seniority to the officer who presides at the court- 
mai-tial.” 

The object of requiring that they should be taken ac¬ 
cording to seniority is to prevent any partial selection of 
judges. The Act makes no provision for the case of offi¬ 
cers in the command of ships present at the port where the 
Court is to be held, who may, by reason of illness or other 
controlling cause, be incapable of attending to be sworn as 
members of, and to assist at, a court-martial, according to 
their seniority, as prescribed by the ISth section of the 
Act above set forth. 

The 19 Geo. 3. c. 17. s. 2. enacts, ** That the proceed¬ 
ings of any court-martial shall not be delayed by the ab¬ 
sence of any of its members, provided a sufficient number 
doth remain to compose such Court, which is hereby re- 
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quired to ut from dhj to day (Sunday) excepted) until the 
sentence he given;** and that no member of the Court 
shall absent himself therefrom durii^ the whole course of 
the trial upon pain of being cashieredi except in case of 
sickness or other extraordinary and indispensable occasion 
to be judged of by the said Court* 

In order to bring this clause into operation»it is neces* 
sary that the Court shall have been formed and assembled; 
but the enactment of the 12th section of the former Act, 
which regulates the constitution of the Court, remains 
unaltered. 

It has liappened, when it has become necessary to as¬ 
semble a court*martiaI, that officers present with their 
ships at the port where the Court is to be held, and who, 
according to their seniorought, in compliance with the 
terms of the 12th section, to be members of it, have been 
prevented from presenting themselves to form part of the 
Court by reason of illness, or of being with their ships 
under quarantine (and therefore restrained by law from 
holding communication with other persons not also in 
quarantine), at the time when the court-martial has been 
ordered to assemble; and that officers Junior to them, but 
qualified in all other respects, have attended os members 
of the court-martial, and who, indeed, in many cases, 
would actually form part of the Court, even if the firsUmen- 
tioned officers did attend to make up the number requisite 
to constitute a court-roartioL 

The Lords Commissioners of the Admiralty, having in 
view a case iu which certain officers next in sediority to 
tlie officer ordered to assemble a court-martial were pre¬ 
vented, by being under quarantine, from attending to be 
sworn as members of the Court, whereby the public ser¬ 
vice was retarded, as it was not deemed right to form the 
Court of junior officers in the presence of officers senior to 
them, directed Her Majesty's Attorney-General, Solicitor- 
General, and counsel for the Admiralty, to state whether, 
in cases where any officers next iu senioHtv to the officer 

s S 



260 


APFENBIZ. 


who is to be the president of a court-martiali shall, by 
illness, or by reason of being in quarantine, or under any 
other unavoidable circumstances, be rendered incapable of 
giving their attendance, the absence of such officers, pro¬ 
vided there is a sufficient number present of others pro¬ 
perly qualified and next in seniority (with the exception 
only of the officers thus incapacitated from attending), 
would render illegal the constitution of the Court, within 
the spirit and intention of tbe legislature f’* 

Opinion. 

We are of opinion that a court-martial constituted 
under the circumstances supposed would be legally con¬ 
stituted, although officers next in seniority to the officer 
who is president of the Court do not serve upon it, they 
being prevented from doing so By illness or other una¬ 
voidable cause. 

(Sigued) J. Campbell. 

R. M. Rolfe. 

H. Shepherd. 

April S. 1639. 


No. XI. 

Whether the Act of endeavouring to deeert to the Enemy 

jtutifiet a capital Punishment. 

By the minutes of proceedings at a court-martial held 
on board His Majesty’s ship " Salvador del Mundo,” in 
Hamoaze, on the S6th June, 1810, it appears that John 
Hart, Geo. King, and Thos. Boatham, seamen of His 
Majesty’s ship ** Defiance,” were tried ** for having on the 
night of tbe Ist of tbe said month of June deserted or 
endeavoured to desert from her to the enemy, and for 
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baring run away with one of His Majesty's ship's boats, 
to the weakening of the service.” 

The following is an extract of the sentence: — " The 
Court having most maturely and deliberately weighed and 
considered the evidence in support of the charges, as well 
as what the prisoners had to offer in their defence, are of 
opinion that the charges have been proved against the pri¬ 
soners John Hart, George King, and Thomas Boatham, 
and do in consequence adjudge tlie said John Hart, George 
King, and Thomas Boatham, to be severally hanged by 
the neck until they are dead, &c.” 

Thomas Boatham was afterwards recommended to mercy 
by the Court 

Their Lordships having been pleased to direct the pro¬ 
ceedings and sentence to be laid before the Counsel for the 
afiairs of the Admiralty, for his opinion whether there 
appeared any legal objection to the sentence being carried 
into execution, that officer gave the following opinion : — 

**Tl)e 15th article of war in theSS Geo. S.r. S3, describes 
three kinds of aggravated desertion to which the punish¬ 
ment of death is annexed absolutely, viz. — Ist. Desertion 
to the enemy, &c.; ^ly. Running away with any of His 
Majesty’s ships or vessels of war, or any ordnance, am¬ 
munition, stores, or provisions belonging thereto, to the 
weakening of the service; and, 3rdly, Yielding up the same 
cowardly or treacherously to the enemy. The warrant 
upon which the prisoners were tried professes to describe 
the 1st and Sad of these offences; but in the description 
of the 1st it superadds an offence which is not within this 
article, and for which the prisoners could not by law have 
been convicted capitalli/,—vix. that of endeavouring to desert 
to the enemy : it even describes the first offence in the 
alternative ' that the prisoners deserted or endeavoured to 
desert to the enemy' Had this, therefore, been the only 
charge against the prisoners, 1 should have been of opinion 
that the sentence of this court-martial could not legally 

s S 
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have been carried into execution, not only on account of 
the manner in which the charge was framed, but also on 
account of the doubts I should have entertained whether 
the offence described in this article was complete, the pri¬ 
soners having been most fortunately apprehended whilst 
they were deserting, but before they bad actually deserted, 
to the enemy, although there is no doubt but that they 
might have been convicted of desertion under the 16th 
art, which brings the punishment in the discretion of the 
court-martial. They have, however, been charged with, 
and found guilty o^ the 2nd offence described in the 15th 
article, as to which I do not think that the stores need 
actually be delivered to the enemy, because that would 
bring the case within the 6rd offence described in this 
article; and 1 do not sec any objection to the proceedings 
of the court-martial upon this charge; but still, as the war¬ 
rant contained a charge,— namely, that of endeavouring to 
desert to the enemy, which docs not warrant a capital 
conviction, and as the offence of deserting to the enemy 
was not complete, and as there is no knowing what effect 
the evidence which was applicable to that charge so 
improperly framed may have had upon the minds of some 
of the members of the court-martial,— I would humbly 
submit to the Lords Commissioners of the Admiralty 
whether there are not good and sufficient grounds for ap¬ 
plying to His Majes^ for a commutation of the punish¬ 
ment of these men from death to that of transportation, 
although at the same time I am bound to say, that, in point 
of law, I am of opinion the sentence of this court-martial 
may he legally carried into execution. 

(Signed) T. Jervis.” 


Temple, Ist July, 1810.” 
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No. Xlh 

As to the Time toithin tohich it is necessary to prefer the 
Complaint in order to justify a Court-Martial in Uiking 
cognizance of it. 

On the 8th August, 1814, Lieut. Charles T. I^eaver was 
tried by court-martial, for cruel and unofficerlike conduct 
towards John Anscll, boy, belonging to His Majesty*5 
eliip ** Martial,** and for having by the infliction of exces¬ 
sive punishments caused the death of the said boy. 

The following is an extract of the sentence : — 

And having heard such part of the evidence in support 
of the charges as related to the period of the death of the 
said John Ansell, — the return of the said sloop ' Martial* 
to port, next after that event, the date of the complaint 
to the Right Hon. the Lords Commissioners of the Ad¬ 
miralty, and the date of their Lordships* order for assem¬ 
bling the said Court, and having considered the same,— the 
Court is of opinion that the complaints in writing against 
the prisoner, Lieut. Charles T« Leaver, hath not been made 
foithin one gear after the return of the said sloop ^ Mar¬ 
tial,* or of the prisoner into a port of Great Britain or 
Ireland^ agreeably to the said Act of the 32d Geo. 3. c. 33., 
and they do therefore acquit the said Lieut. Charles T. 
Leaver, and he is hereby acquitted accordingly.’* 

(Signed by the Members of the Court) 

The Lords Commissioners of Ae Admiralty were pleased 
to direct His Maje6ty*s Attorney-General and Solicitor- 
General, and the Counsel for the alSairs of the Admiralty, 
to state their opinion whether the above was a legal 
sentence. 
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Opinion. 

1 am of opinion the court-martial has misconstrued the 
terms of the Act of Parliament. A person charged of any 
offence against tlie naval articles of war may he tried by a 
court-martial ordered for that purpose within three years 
after the offence committed, though the ship or the accused 
may have returned to Great Britain more than a year 
before any complaint be made, or court-martial ordered — 
the two latter branches of the clause limiting the time of 
trial to a year after the ship’s return, or the return of the 
accused is a superadded period to the three years men¬ 
tioned in the former part of the clause, in order to give 
the extended period of a year after such respective returns 
of the ship or the delinquents, in cases where no trial could 
be had within the three years after the offence committed. 
The same limitation and extension of time applies generally 
to the complaint of the offence to be made in writbg; so 
that it is sufficient if the complaint be made within three 
years after the offence committed, though the ship or the 
party may have returned more than one year before such 
complaint be made. 

As the sentence of the court-martial states the reason 
for the acquittal to be that the Court did not think they 
had jurisdiction to try, we are of opinion that the accused 
may be tried again, and that another court-martial may be 
ordered to try the offender, and if he should plead his 
former acquittal, and produce the sentence, it will appear 
by such sentence that he has never been tried for the 
offence, from a supposed want of jtirisdiction in the court- 
martial. 

(Signed) S. Shepherd. 

1 entirely concur in this opinion. 

(Signed) T. Jervis. 

I concur with Mr. Solicitor-General in his opinion above 
stated. 

(Signed) W, Garrow. 

August 12tb, 1814. 
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No. XIII. 

Opinion of Mr. Jervia as to wKether a Court-Martial can 
legally assemble and try Lieutenant Dobson late of His 
Majesty's Ship ** Brevdrageren,” for an unnatural crimSf 
committed in September, 1809, but not reported until 
October, 1811, the accused having returned to this Coun¬ 
try upwards of one Year. 

1 am of opinion, that as three years have not expired 
since the commission of the offence with which Lieutenant 
Dobson is charged, the Lords Commissioners of the 
Admiralty may now, in their diiKretion, direct a court- 
martial to be held upon him for such offence, notwith¬ 
standing he may have returned to this country more than 
one year. 

November, 1811. 


No. XIV. 

Whether the inadvertent Omission of the Date, in the Order 
to assemble a Court-Martial, do not render the Proceed¬ 
ings had in consequence thereof illegal. 

On the 27th of July, 1796, Vice-Admiral Murray di¬ 
rected a court-martial to assemble and try George Harvey 
and William Gleeson, seamen, belonging to His Majesty’s 
ship “Bermuda,” for endeavouring to make a mutinous 
assembly on board that ship. By some inadvertence the 
vice-admiral’s order was not dated: this omission appears 
to have escaped the observation of the Court, for they 
proceeded to trial, and sentenced the prisoners to suffer 
death. 

The Lords Commissioners of the Admiralty directed this 
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case to be laid before His Majesty's Attorney-General and 
Solicitor-Gcneral and tlie Counsel for the Admiralty for 
their opinion, whether the inadrcrtent omission of the date 
in the order of Vice-Admiral Murray, above-mentioned, 
did not render the proceeding, had in consequence thereof 
illegal ? 

Opinion^ 

We think the omission of the date in the order of Vice- 
Admiral Murray above-mentioned did not render the pro¬ 
ceedings had in consequence thereof illegal* 

(Signed) John Scott. 

John Miitord. j 
Sf. Perceval* 

Lincoln’s Inn, Kov. 10th. 1797. 


No* XV* 

Whether a Court^Mariial has the Power to eentenee an 
Offender to be traneported, or imprisoned with hard La^ 
bouTj or kept in solitary Confinement* 


In 1797, the members of a court-martial requested to 
be informed ** whether a naval court-martial, by virtue of 
the Act 22 Geo* 2* c. S3*, in cases where by the said Act 
they have the discretionary power of punishing with death, 
or such other punishment as the Court shall deem the 
prisoner to deserve, has power to sentence the prisoner to 
transportation, solitary imprisonment, or hard labour, or 
to inflict other than the usual corporal punishment or im¬ 
prisonment for any term not exceeding two years ?” 


Clinton* 

It is quite clear from section Sd of the Act referred 
to, that the court-martial cannot inflict the sentence of 
imprisonment beyond two years; and as to their discre- 
rionazy power of inflicting such other punishment, except 





APFEKDIX. 


267 


death, as the Court shall deem the prisoner to deserve, we 
are of opinion that this discretion must be limited by the 
usage of the service with respect to sentences of this kind; 
and we do not think that they can pronounce the sentence 
of transportation, hard labour, or any sort of imprison¬ 
ment, except such as baa been usual. 

(Signed) John Scott. 

John Mitford. 

S. Fercevai. 


No. XVI. 

7fl cate of Murder, when the Wound it given, and the Party 
diet on board the Ship, the Body ought not to be tub- 
jected to a Coroner't Inguett. 

** Admiralty Office, 21st February, 1788. 

« Sir, 

I have communicated to my Lords Commissioners of 
the Admiralty your letter of yesterday’s date, informing 
them that Richard Davis, acting midshipman of the Eury- 
dice, having stabbed John Liddell Palmer, another midship¬ 
man, on board the taid thip on Sunday night last, of 
which wounds the latter died, you had, on the coroner's 
applicaUon, ordered the body of the deceased to be carried 
on shore to Gosport, where an inqpest was taken, and a 
verdict of wilful murder found against Richard Davis, 
whom you directed to be delivered up to the civil magistrate, 
to take his trial for the murder; and in return, I am com¬ 
manded by their Lordships to acquaint you, that this being 
a case cognizable by a court-martial, more especially as the 
wounds were given and the deceased died on board the thip, 
you ought not to have subjected the body to the coroner’s 
inquest, or to have delivered up Davis to the civil magis¬ 
trate. 

** I am, &c. 

(Signed) Philip Stephens.” 
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No. XVII. 

Cate of Lieutenant Frye of the Marine!, and the Conte- 

guencet resulting from illegal Proceedings at a Court- 

Martial. 

In the year 1748, Lieutenant Frye, of the marines, 
serving on board the Oxford man-of-war, was brought to 
a court-martial, at Port Royal, in Jamaica, by the captain 
of the ship, for having disobeyed bis orders, in refusing 
to assist another lieutenant in carrying an officer prisoner 
on board the ship. Lieutenant Frye bad persisted to have 
the captain give the order in writing. The evidence pro¬ 
duced against him at the court-martial were the deposi¬ 
tions of a parcel of illiterate people, reduced into writing 
several days before he was brought to trial, which persons 
were entirely unknown to him, having never to his know¬ 
ledge seen or heard their names before; and upon liis 
objecting to the evidence, he was brow-beaten and over¬ 
ruled. On the charge being thus proved, he was sentenced 
to fifteen years’ imprisonment, and rendered incapable of 
serving his Majesty. He was brought home, and bis case, 
after being laid before the Privy Council, appearing in a 
justifiable light, his late Majesty was graciously pleased to 
remit the punishment, and to order him to be released. 

Some time after he brought an action in the Court of 
Common Pleas against Sir Chaloner Ogle, who had sat 
as president at the court-martial, and had a verdict in his 
favour for 1000/. damages, it having been proved that he 
had been kept fourteen months in close confinement before 
he was brought to trial. The Judge, moreover, informed 
him, that he was at liberty to bring his action against any 
of the members of the said court-martial he could meet 
with. The subsequent steps of this case are still more 
remarkable. 
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Upon application made by lieutenant Frye, Sir Jobn 
Willes, Lord Chief Justice of the Common Pleas, issued 
his writ of capias against Rear-Admiral Mayne and Captain 
Rentone, two of the members who had sat at the above 
court-martiaL On the 15th of May, 1746, while Admiral 
Mayne presided, and Captain Rentone sat as a member of 
a court-martial, at Deptford, for the trial of Vice-Admiral 
Lestoek, they were both arrested, at the breaking up of 
the Court, in consequence of the above writ. The arresting 
of the president highly offended all the members of the 
Court: they met twice on the subject, and resented highly 
what they deemed an insult, and drew up certmn resolu¬ 
tions, in which they expressed themselves with some degree 
of acrimony against the Lord Chief Justice; and the Judge- 
Advocate was directed to deliver them to the Board of 
Admiralty, in order to their being laid before the King. In 

demanded “ satisfaction for the high 
insult on their president, from all persons bow high soever 
in office, who have set on foot this arrest, or in any degree 
advised or promoted it;** and remonstrating that by the 
said arrest, '* the order, discipline, and government of His 
Majesty*8 armies by sea was dissolved, and the statute 16 
Charles S. made null and void.** 

The Lords of the Admiralty were much displeased at 
the indignity offered to the Court, and accordingly laid the 
resolutions before His Majesty. The Duke of Newcastle, 
by His Majesty’s command, wrote to the Lords Com¬ 
missioners of the Admiralty, wherein he says, ** His Ma¬ 
jesty expressed great displeasure at the insult offered to the 
court-martial, by which the military discipline of the navy 
is so much affected; and the King highly disapproves of 
the behaviour of Lieutenant Frye on the occasion. His 
Majesty has it under consideration what steps may be ad¬ 
visable to be taken on this occasion.** 

From the sequel it will appear that the Lords Commis¬ 
sioners of the Admiralty, as well as the Secretary of State, 
were not aware of the very great authority of the Lord 


these resolutions they 
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Chief Justice of Common Pleas; who, as soon as he heard 
of the resolutions of the court-martial, caused each indi- 
Tidual member to be taken into custody, and was proceed¬ 
ing in legal measures to assert and maintain the authority 
of his office, when a stop was put to the process by the 
following submission (signed by the president, and all the 
members of the court) being transmitted to Lord Chief 
Justice Willes; — 

** As nothing is more becoming a gentleman than to 
acknowledge himself to be in the wrong, so soon as he is 
sensible that he is so, and to make satisfaction to any person 
he has injured; we therefore whose names are hereunder 
written, being thoroughly convinced that we were entirely 
mistaken in the opinion wc had conceived of Lord Chief 
Justice Willes, think ourselves obliged in honour, as well 
as justice, to make him satisfaction as far as it is in our 
power. And, as the injury we did him was of a public 
nature, we do, in this public manner, declare, that we are 
now satished the reflections cast upon him in our resolutions 
of the 16th and Qlat of May last, were unjust, unwarrant¬ 
able, and without any foundation whatsoever; and we do 
usk pardon of his Lordship, and of the Court of Common 
Pleas, for the indignity offered both to him and the Court.” 

This paper was dated the 10th of November, 1746, was 
received in the Court of Common Pleas on the Hth, and 
ordered to be registered in the Remembrance Office, — a 
memorial, as the Lord Chief Justice then observed, *‘to the 
preterit and future aget, that tohosoetser set themsehes up in 
opposition to the lawSf or think themselves above the law, 
will in the etidfind themselves mistaken.” The letter from 
the court-martial, together with Judge Willes’s acceptation, 
were inserted in the Gazette of the 15th November, 1746.* 


* 1 M‘Artbur, 436. 
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No. XVIII. 

Form of Order to the eecond Officer in command to ot- 

lemble a Court-Martial. 

Bj Sir , Knight Commander of the Most 

Honourable Order of the Bath, Vice-Admiral of 
the Red, and Commander-in-Chief of Her Ma¬ 
jesty's ships and vessels employed and to be em¬ 
ployed in the Mediterranean. 

Whereas, Captain C. D., commanding Her Majesty’s 
ship ** London,” hath in his letter to me, dated the — 
day of 18—, transmitted charges against — — of 
Her Majesty’s ship , of the tenor following 

1st Charge, * 

For that he, the said ■ being in actual service and 

full pay in the fleet, and '■ of and belonging to Her 
Majesty’s ship , did, on the —— day of ■, 18—, 
behave in a disrespectful and contemptuous manner to me 
(Captain ——), his superior officer, by stating on the quar¬ 
ter-deck of the said ship that I encouraged insubordination 
amongst the crew by not punishing them sufficiently, or 
words to that effect.” 


^nd Charge. 

“ For that he, the said-being in actual service and 

ful pay in the fleet, and —— of and belonging to Her 
Majesty’s ship •, did, on the — day of , 18—, 
disobey the lawful order of and behave with contempt to 
me (Captain ——bis superior officer, by refusing to 
leave the quarter-deck when ordered by me to do so.” 
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And whereas, I think fit that the said ' shall be 
tried b; court-martial for the oflences specified in those 
charges, I send jou herewith the above mentioned letter 
of Captain C. D. and its enclosure, and do hereby require 
and direct you to assemble a court-martial on Saturday 
next, the - ■ day of 18—, which Court, you being 

president thereof, is hereby required and directed to in¬ 
quire into the circumstances of the offences with which 
the said stands charged, and to try him for the same 
accordingly. 

Given under my hand on board the —at Malta, 
the day of ——, 18—. 

(Signature of the commander-in-chief.) 


To, 

' , Esquire, Rear-Admiral of the 

Blue, and second ofiicer in command of Her 
Majesty's ships and vessels at Malta. 

By coromMd of the commander-in-chief. 

J. K., Secretary. 


No. XIX. 

Memorandum to the Officer directed to preside. 


H. M. S. 



Memorandum. 

Having directed you hy my order of this day's date to 
preside at a court-martial to be held on board Her Ma¬ 
jesty’s ship . . on ■ '■ ■ next, the ■ instant, it is my 

direction that you cause the usual signal to be made at 
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eight oVlock A.i«* on that daj, aud that the Court be as¬ 
semble precisely at nine. 


Rear-Admiral 
H. M. S. ^ 


{ Vice-Admiral aud 
Cotnmander*iti-Chief. 


No. XX. 


General Memorandum to the Captains and Commanders 

to attend the Court* 


General Memorandum. 


H. M. S. 




The respective flag ofiicer8> captains and commanders of 
Her Majesty’s sbips and vessels at this port are to attend at a 

court-martial to be held on board Her Majesty’s ship- 1 

oil .. next, the-instant. 

The signal will be made at eight a.h., and the Court 
will sit precisely at nine 


{ Vice-Admiral and 
Comma ndeivio-Cbief. 


To the respective flag officers, captains and 
commanders of Her Majesty’s ships and 
vessels at-• 


No. XXL 

Order and Mode of Proceeding at a ATaea/ Court-Martial. 

1. The Court being opened, the parties to tbe trial, 
witnesses, and audience admitted, the president desires the 
Judge-Advocate to call over the names of the thirteen 

T 
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senior flag ofRccrs and captains present to constitute a 
Court. 

2. Judge'Advocatc reads the warrant authorising the 
Court to assemble. 

3. Officiating Judge-Advocate reads his warrant of ap¬ 
pointment, which must be signed by the president. 

4. Judge-Advocate administers tlie oath to the members, 
according to the form prescribed in the Act 10 & 11 
Victoria, cop. d9. 

5. President administers the oath to the Judge .Advocate 
according to the form prescribed in the Act 10 & 11 
Victoria, cap. 59. 

6 . Judge-Advocate reads the charge or complaint against 
the person to be tried. 

7. All the witnesses, except the one whom it is intended 
to examine first on the part of the prosecution, ordered to 
withdraw from the Court. 

8 . 'Witnesses summoned by the prosecutor in the order 
in which they will be examined,— 

A. B. £. F. 

C. D. G. H. 

9. Method to be observed in the examination of wit¬ 
nesses for the prosecution,— 

Ist. To be questioned by the prosecutor. 

2nd. By the Court, or Judge-Advocate. 

3rd. By the party upon trial. 

10. At the conclusion of the examination of the wit¬ 
nesses for the prosecution, the prosecutor informs the 
Court that he has nothing further to. produce in support of 
the charges; the president then calls upon the prisoner to 
enter on his defence. 

11. When the prisoner is ready with his defence, the 
prosecutor, witnesses, and audience are to be admitted, and 
the same must he read aloud by the prisoner, or, if he wish 
it, by the Judge-Advocate. 

12. All the witnesses, except the one whom it is intended 
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to examine first on tlie part of the defence, ordered to 
withdraw from (he Court* 

13. Witnesses summoned by the prisoner in the order 
in which they will be examine^ — 

A* B. E« F* 

C. D. a H. 

14* Method to be observed in the examination of wit¬ 
nesses for the defence, — 

I St. To be questioned by the prisoner. 

Sndly. By the Court or the Judge^Advocate. 

3rdly. By the prosecutor. 

15* When the defence is concluded, the prisoner must 
be removed, and the prosecutor and audience ordered to 
withdraw from the Court. The Judge-Advocate to be 
instructed to draw up such questions as may be agreed 
upon whereon to form a determination in regard to 
the innocence or guilt of the person upon trial: to collect 
the votes and opinions of the members whether the charges 
arc proved or not proved, and iCproved the nature of the 
punishment to be awarded; on these questions the junior 
member votes first, and so on in order up to the president. 
The Judge*Advocate to draw up the sentence under the 
direction of the Court, specifying therein the charge or 
substance of it, which must be signed by every member, 
notwithstanding any difference of opinion there may have 
been among them. 

16. The Court to be re*opened, and all parties admitted, 
and the sentence to be read aloud by tiie Judge-Advocate 
(the members sitting with their cocked hats on), at the 
conclusion of which the president must declare the Court 
to be ** dissolved/’ 

17. The president to deliver or send the original sentence 
to the commander-in-chief* 

18. The original minutes of the evidence and proceedings 
of the Court, or on attested copy of them, to be sent by 
the Judge-Advocate to the secretary of the Admiralty* 
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No. XXII. 

Instructiom utually given to the Officer of the Court. 


Liat of Witneuea. 

A. B. 

C. D. 

E. F. 


Acteon," at Ascension, 
- 18 — 


1. Tlio witnesses who have been examined are not to 
communicate with the witnesses who have not been 
examined. 

Ko witness is to be permitted to leave the ship with* 
out the permission of the Court.' 

3. When the Court is cleared to deliberate, no person is 
to be allowed abaft the mizen mast, on tlie quarter deck, 
or abaft the main mast on the main deck. 


To 

Lieutenant ■ ■ 
Officer of the Court. 


Geo. Mansel, 
President of the Court. 


No. XXIII. 

Form of Minutea of Proceedings at a Court-Martial. 

Minutes of proceedings at a court-martial held on board 
Her Majesty’s ship Albion,” at Malta, on Saturday, 
the ——— day of January, 18—, and by adjournment 
every day afterwards (Sunday excepted) to Tuesday, the 

-day of January, 18—. 

Present. 

—, Esquire, Rear-Admiral of the Blue Squadron and 
second officer in command of Her Majesty’s ships and 
vessels at Malta, President 
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■ , EsquirC} Commodore of the First Class, and First 

Captain of Her Majesty's ship London." 


Captains. 


A. B., — 

—- of H. M. S. " Rodney.” 

C. D., — 

— of H. M. S. ** London.” 

R F., — 

— of H. M. S. « Minden.” 


(Commodore Second Class.) 

G. H., - 

— (Additional) of H. M. S. " Rodney.” 


Being all the flag'officers and captains of Her Majesty's 
ships and vessels at Malta, except 

Sir , K. C. B., Vice-Admiral of the Red Squadron, 
and Commander-in-Cluef of Her Majesty's ships and ves¬ 
sels employed, and to be employed, in the Mediterranean. 

Captain-, of H. M. S. “ Victory " (senior to Captain 

A. B., of H.M.S. "Rodney"), who is absent on leave 
granted by the Lords Commissioners of the Admiralty. 

Captain , of H. M. S. " Undaunted ” (senior to Cap¬ 
tain C. D., of H. M. S. London''), the prosecutor. 

Captain--, of H. M. S. "Ocean” (senior to Com¬ 

modore E. F., of H. M. S. " Minden "), who is detained 
with his ship in quarantine; and 

Captain , of H. M. S. “ Vestal'' (senior to Captain 
G. H., of H. M. S. " Rodney ”), who stated, in a letter to 
the President, his inability to attend through ill-health. 

The prisoner, —, of Her Majesty's sliip —, was 
brought into court, and the witnesses and audience ad¬ 
mitted. 

-, Captain of Her Majesty’s ship " Undaunted," 

appeared in Court as prosecutor. 

Read, the order of Sir-, Knight Commander of 

the most Honourable Order of the Bath, Vice-Admiral 
of the Red Squadron, and Commander-m-Cbief of Her 
Majesty’s ships and vessels employed, and to be employed, 

T d 
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in the Mediterranean, addressed to the President •, 
Esquire, Rear-Admiral of the Blue Squadron, and second 
officer in command of Her Majesty’s ships and vesdfels at 
Malta, dated the — day of , 18—, directing him 
to assemble a court-martial, and try - ■ of Her Ma¬ 
jesty’s ship-, on the following charges preferred against 

him by-, Esquire, Captain of the said ships, viz. 

Fir$t Charge. 

*‘PoT that he, the said-, being in actual service and 

full pay in the fleet, and-of and belonging to Her 

Majesty’s ship — — , did, on the — day of - — 18—, 
behave in a disrespectful and contemptuous manner to mo 
(Captain ■ ), his superior officer, by stating, on the 

quarter-deck of the said ship, that 1 encouraged insub¬ 
ordination amongst the crew by not punishing them sulli* 
ciently, or words to that eflcct.” 

Second Charge. 

" For that he, the said —, being in actual service and 
full pay in the fleet, and ■- ■ ■ of and belonging to Her 

Majesty’s ship-, did, on the-day of-, 18—, 

disobey the lawful order of, and behave with contempt to, 

me (Captain-), his superior officer, by refusing to 

leave the quarter-deck when ordered by me to do so.” 

IHere attach the order for the Court to ateemblc.'] 

Read, the annexed letter. No. I., from the said Captain 

— ■ - to Vice-Admiral Sir-, dated the — day of 

-, 18 —y and its enclosure. 

[^ffere attach the letter of complaint, with the charges 

enclosed.'] 

Read, the annexed letter. No. 2., from Vice-Admiral 

Sir-, dated the —— day of —, 18—, addressed to 

the President, as follows: — 
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**St. Vincent,” at MaltS) 

-18-, 

“ With reference to my order to you of the —, to 
assemble a court-martial for the trial of —i therein 
named, 1 enclose, for your information, a list, according to 
seniority, of the captains and commanders now at this 
island. 

“ And with respect to Captain-, of Her Majesty’s 

ship * Ocean,’ who appears by that list to be in quarantine, 
I have to acquaint you that his Excellency the Governor 
has been pleased, on my application, to inform me that the 
Superintendent of Quarantine has been instructed either 
to attend in person or to send a proper officer of the 
Health Department in his stead, for the purpose of giving 
such evidence as the Court may require of his inability to 
attend. 

I am, &c., 

A. D., 

“ Rear-Admiral- Vice-Admiral.” 

&c. &c. 

Read, the annexed letter. No. 3., from Captain — , 

dated the —— day of - ■, 18—, addressed to the Pre¬ 

sident, certifying his inability to attend the Court through 
ill-health. 

[7/ere attach the leiter."] 

Read, the annexed document, No. 4., from Vice-Ad¬ 
miral Sir -, dated the —— day of ■ , addressed 

to the President, certifying that Captain-, of H. M. S. 

“ Victory,” is absent on leave granted by the Lords Com¬ 
missioners of the Admiralty. 

{Here attach the CertificateJ] 

Read, a warrant appointing Mr. J. K. to officiate os 
Judge-Advocate. 
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Then the members of the Court and the officiating 
Judge-Advocate, in open court, and before they proceeded 
to trial, respectively took the oaths directed by thegl^ct of 
Parliament 10 & 11 Victoria, cap. 59., entitled An Act 
for amending an Act, intituled An Act for amending ex¬ 
plaining, and reducing into one Act of Parliament, the 
laws relating to the Government of His Majesty’s shipst 
vessels, and forces by sea.” 

All the witnesses, except the first to be sworn, then 
withdrew from the Court. 


-, Superintendent of Quarantine at Malta, sworn 


and examined as follows: 


By the Court. 
Answer. 


? 


\The toilnett withdreu)."] 


', Surgeon of H. M. S. Vestal,” sworn and ex¬ 
amined as follows:— 


By the Court. 
Answer. 


9 


v>itne$9 v)UhdreiD.'\ 

', of H. M. S. ', swom and examined as fol¬ 


lows : 


Prosecutor. —State to the Court, &c. 

Answer. —- 

By the Court -? 

Answer. - 

By the prisoner.-? 

[swer.- 




\The vsitneii mthdrew.'\ 

At four o'clock the Court adjourned until Monday 
morning at nine o’clock. 
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Second Day. 

Monday, the ■ of January, 18—, nine o'clock. 

Tlie Court, having re^assemhled pursuant to adjourn* 
ment, was opened, the prisoner brought in,.the audience 
adhiitted, and the Court proceeded in the trial as follows: 

" , of H. M. S. , sworn and examined as follows: *— 

Prosecutor. ——? 

Answer. - . 

[The priioner declined croet-examining thie wUneet.'] 

\The witnete mthdrew.'\ 

The evidence in support of the charges being finished, 
the prisoner (who had been attended by his friend in Court 
during the examination) was called upon to make his de* 
fence, when he requested till morning for that pur¬ 
pose. The Court informed the prisoner that they would 
meet to-morrow morning at nine o’clock, and, if he was 
not then prepared, he might renew his application for an 
adjournment. 

Court adjourned until to-morrow morning at nine o'clock. 

Third Day. 

Tuesday, the-of January, 18— , nine o’clock. 

The Court, having re-asseniblcd pursuant to adjourn¬ 
ment, was opened, the prisoner brought In, and the au¬ 
dience admitted. 

The prisoner then read the annexed written defence* 
(No.-). 

[Here attach the defence.l 

After reading the defence, the prisoner put in the an¬ 
nexed certiheates, six in number, marked A. to F., which 
were read to the Court by the ofEciating Judge-Advocate 
as follows: — 

[Here attach the Cerfificalet.'] 


The defence must be signed by the prisoner. 
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The pruooer then desired to call witnesses in his 
defence. 

of H.M. S. -, sworn and examined as fol¬ 

lows :— 

By the prisoner. t 

Answer.- 

By the Court. -? 

Answer. - 

By the prosecutor.-? 

Answer. - 

£ The Wiinett withdrev, ] 

The prisoner having nothing further to offer in his 
defence, the Court was cleared, and proceeded to deliberate 
upon and frame the sentence. 

The Court having very maturely and deliberately 
weighed and considered the evidence in support of the 
charges, as well as what the prisoner had to offer in liis 
defence, as also the evidence adduced in his behalf, was of 
opinion, that the drst chaige had been proved against 

the prisoner-, and that the second charge had been 

in part proved. The Court did, therefore, as regards 
the said first charge, adjudge the said- to be dis¬ 
missed from Her Majesty’s ship-; and as regards the 

second charge, the Court was of opinion, that it had been 
proved that the prisoner had behaved with contempt to his 
superior officer; but that so much of the said second charge 
as relates to disobedience of orders bad not been proved. 
The Court did, therefore, adjudge him to be severely 
reprimanded for such contempt to his superior officer, and 
acquitted of disobedience of orders. 

The Court was re-opened, the prisoner brought in, the 
prosecutor, witnesses, and audience admitted, and the 
prisoner ■ so, respectively, sentenced and acquitted 

accordingly. And it appearing to the Court that-, of 

Her Majesty’s ship ■ , who was produced as a witness, 

did, in the course of his examination, prevaricate in his 
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evidence, the Court did, therefore, adjudge hitn, the said 
‘ — , to be imprisoned in one of Her Majesty’s prisons in 
England, for the term of three months. 

J. K., 

Officiating Judge-Advocate. 

No. XXIV. 

Form of Sentence. 

At a court-martial assembled on board Her Majesty’s 

ship “ Albion,” at Malta, on — —, the-day of January, 

18—, and by adjournment every day afterwards (Sunday 
excepted) to - - y the - — — day of January, 18—. 

Pretent. 

-, Esquire, Rear-Admiral of the Blue Squadron, 

and second officer in command of Her Majesty's ships and 
vessels at Malta, — President 

■ ■ ■, Esquire, Commodore of the First Class, and First 
Captain of Her Majesty’s ship “ London.” 

Captains, 

A. B.,-of H. M. S. “ Rodney." * 

C. D.,-of H. M. S. “ Loudon.” 

E. F., -of H. M. S. « Minden.’’ 

(Commodore of the Second Class). 

G. H.,-(Additional) of H. M. S. » Rodney.” 

J. K., Officiating Judge-Advocate. 

The Court, pursuant to an order from Sir Knight 
Commander of the Most Honourable Order of the Bath, 
Vice-Admiral of the Red Squadron, and Commandeivin- 
Chief of Her Majesty’s ships and vessels employed, and to 
bo employed, in the Mediterranean, dated the ' day of 




284 


APFSNDIX. 


■ 18—, directed to , Esquire, Rear-Admiral of 

the Blue Squadron, and Second Officer in Command of 
Her Majesty’s ships and vessels at Malta, having been duly 
sworn according to Act of Parliament, proceeded to the 

trial of-, -of Her Majesty’s ship , on the 

following charges exhibited against him by-, Esquire, 

Captain of the said ship, viz.:— 

Fint Charge. 

“ For that he, the said-, being in actual service and 

full pay in the fleet, and- of and belonging to Her 

Majesty’s ship , did, on the-day of-, 18—, 

behave in a disrespectful and contemptuous manner to 

me (Captain-), his superior officer, by stating, on the 

quarter-deck of the said ship, that I encouraged insubor¬ 
dination amongst the crew, by not pumsliing them suffi¬ 
ciently, or words to tlmt effect.” 

Second Charge. 

“ For that he, the said ■ being in actual service and 

full pay in the fleet, and-of and belonging to Her 

Majesty’s ship-, did, on the — day of ■ , 18—, 

disobey the lawful order of, and behave with contempt to 

me (Captain-), his superior officer, by refusing to leave 

the quarter-deck, when ordered by me to do so.” 

And liaving carefully and deliberately weighed and con¬ 
sidered the evidence in support of the charges, as well as 
what the prisoner had to offer in his defence, as also the 
evidence adduced in his behalf, and having very maturely 
considered the whole, the Court is of opinion that the first 
charge is proved against the said — — ; that so much of the 
second charge as relates to the prisoner having behaved 

with contempt to Captain-, his superior officer, is also 

proved, and that the charge of disobedience of orders is not 
proved. 
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And the Court doth, therefore, adjudge the said —~ to 
he dismissed from Her MajesQr’s ship for the offences 
specified in the first charge; and as regards the second 
charge, to be severely reprimanded for having behaved 
with contempt to his superior officer, and acquitted of dis¬ 
obedience of orders. 

And the said ——. is hereby respectively adjudged to be 
dismissed from Her Majesty's ship severely repri¬ 

manded,—and acquitted accordingly. 

And it appearing to the Court that-, of Her Ma¬ 

jesty's ship ——, who was produced as a witness, did, in 
the course of his examinaUon, prevaricate in his evidence, 
the Court doth hereby adjudge him the said —to be 
imprisoned in one of Her Majesty's prisons in England 
for the term of three months. 

(Signatures of the members.) 

l^The »emor member siffiujirtti — 

and so on in order down to the . . . 

junior member.^ - 


J. K., Officiating Judge*Advocate. 

Sentence of Death. 

The Court doth, therefore, adjudge the said — to be 
hanged by the neck at the yard-arm of such one of Her 
Majesty’s ships or vessels, and at such time as the Com- 
mander-in-Chief shall direct. 

Sentence of Corporal Punishment. 

The Court doth therefore adjudge the said ■■ to 

receive- lashes on his bare back with a.cat-of-nine- 

tails, alongside or on board of such of her Majesty’s ships 
and vessels, at such time, and in such proportions, as the 
Commander>in-Chief shall direct. 
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No. XXV. 

Proceeding* at the Trial of the Officer* and Crew of a 

Ship lo*t, 

VTben the members of the court-martial are assembled, 
call over the names of the commander, officers, and com¬ 
pany of the ship lost. 

(Attach the list to the minutes.) 

Read the order for assembling the Court 

Swear the Court, &c. 

Read the captain’s narratire of the loss of the sliip. 

Swear the captain, and examine him as follows: — 

By the Court. Is the narrative just read to the Court 
a true statement of the circumstances of the stranding and 
wreck of Her Majesty’s late ship-? 

Answer. — Yes. 

By the Court. — Have you any complaint to make 
against any of the surviving officers and ship’s company of 
the said late ship on that occasion ? 

Answer. — None. 

By the Court. — To the remaining officers and ship's 
company generally. 

Have you or any of you any thing to object to the nar¬ 
rative just read to the Court, or any thing to lay to the 
charge of any officer or man with reference to their con¬ 
duct on the occasion of the loss of Her Majesty’s lato 
ship -■ -? 

Answer. — None. 

Read the deposition of —— ' , and , belonging 
to the late ship ——who were prevented from attending 
in court on^ccount of being ' , as follows: — 

The undersigned, formerly belonging to Her Ma¬ 
jesty’s late ship —, voluntarily appeared before me, and 
made oath, that they have no complaint to make against 
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an^ of the survmog officers and ship's company, relating 
to the stranding and wreck of the said ship in —— Bay 
at , 

*' A. B., Lieutenant. 

C. D., Surgeon. 

Sworn and subscribed before me, 

at —— , the ——. day of —, 18—. 

-—, Magistrate." 

Mr, . —, master of Her Majesty’s late ship , 

sworn, and examined, as follows: — 

(Proceed as in other trials.) 


Form of Sentmce on the Officer! and Crew of a Ship loel. 

At a court>martial assembled on board Her Majesty's 
ship-, at ——, on the day of-, 18—. 

Pretent. 

-, Esq., Captain of Her Majesty's ship — ■, and 

second officer in command of Her Majesty’s ships and 
vessels at ■ ■■, President. 

Captairw. 

A. B., - ■■ of H. M. S. — 

C. D., -of H. M. S.- 

E. F., -of H. M. S.- 

G. H.,-of H. M. S.- 

J. K., Officiating Judge>Advocate. 

The Court, pursuant to an order from-, dated —, 

directed to-, having been duly sworn according to Act 

of Parliament, proceeded to the trial of-, Esq., cap¬ 
tain of Her Majesty's late ship-, together with the 

remaining officers and.ship’8 company of the ^|id late ship, 
on the following charge, namely, — 

** For that he, the said —Esq., captain of Her Ma¬ 
jesty's late ship-, together with the remaining officers 
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and abip's compan^r of the said late ship^ on the day 
of 18—I all of them being at that time in actual 

service and full pay in the fleet, did, through negligence, 
run upon the shore, in Bay, at ■■ , Her Majesty’s 

said late ship, thereby causing the said ship to be wrecked 
and lost*” 

And having heard the narrative of the said captain 
of the circumstances relating thereto, and examined the 
remaining officers and ship’s company, except {here insert 
the names of those who did not attend the Courts and the 
reason of their being absent), and having deliberately 
weighed and considered the said narrative, and the whole 
of the evidence brought forward, the Court is of opinion 
that no blame whatever attaches to captain , or any 

of the officers or ship’s company of the said ship-for 

their conduct and proceedings on the occasion of her loss, 
as it appears to the Court that all possible precautionary 
measures were adopted for her preservation, but which 
were rendered inefficient from the extreme violence of the 
gale and the tremendous sea; and the Court doth in con¬ 
sequence thereof adjudge the said captain , the re¬ 
maining officers and ship's company of Her Majesty’s late 

ship-to be fully acquitted, and the said captain —, 

officers, and ship’s company, are hereby severally and re¬ 
spectively fully acquitted accordingly* 

And the Court cannot separate without recording its 
approbation of the high state of discipline and good con¬ 
duct maintoinejl by the officers and ship’s company through¬ 
out the whole of these trying circumstances, which have 
been marked by judgment and good seamanship alike ho¬ 
nourable to all. ^ 

(Signatures of the Members of the Court, and the 
Judge-Advocate.) 

* (fVkere negligence ie proved.) 

And having heard the narrative of the said captain 
of the circumstances relating thereto, and examined the 
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remaining officers and ship's company, and having deli¬ 
berately-considered the said narrative, and the whole of 
the evidence brought forward, the Court is of opinion that 
Her Majesty’s ship •»—. was stranded through the negli¬ 
gence of lieutenant-, who was the officer in charge of 

the watch at the time, and omitted to cause the lead to bo 
hove, and report to the captain that the land was in sight, 
the Court doth therefore adjudge the said-to be dis¬ 

missed from Her Majesty's service. And the Court is of 
opinion that no blame whatever attaches to captain——, 
the other officers and ship's company, and doth therefore 
adjudge them to be acquitted. 

And the said lieutenant-is hereby sentenced to be 

dismissed from Her Majesty's service, and the said captain 
■■ ■ — , the other officers and ship's company, to be acquitted 
accordingly. 

(Signatures of the Members of the Court, and the 
Judge-Advocate.) 


No. XXVI. 

Officiating Judges Advocate's Warrant, 

By-, 

&c. 

Whereas-bos directed me, by an order, dated - 

to assemble a coxzrt-martiaJ, and try ■ , belonging 

to Her Majesty’s ship ■ - , for ■ -■ ', and whereas by an 
Act passed in tbe 22d year of the reign of King George 
the Second, intituled, An Act for amending, explaining, 
and reducing into one Act of Parliament the lam relating 
to the government of His Majesty’s ships, vessels, and 
forces by sea," it is ordered, " That in the absence of 
tbe Judge-Advocate and bis Deputy, the Court-marlia^ 

U 
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shall have full power and authority to appoint any person 
to execute the office of Judge-Advoeate 

I do, with the consent and approbation of the members 
who constitute this court, hereby authorise you to execute 
the office of Judgc>Advocate on the above occasion, and 
for so doing this shall be your warrant. 

Given, &c. 

(Signature of the President.) 

To 

-, Esq. 

hereby appointed to execute the office of Judge- 
Advocate at the court-martial above-mentioued. 


No. XXVII. 

Provost MarshoTs Warrant. 

By-, 

&c. 

Whereas I have ordered a court-martial to be assembled 

on board Her Majesty’s ship-, on-rooming next, 

the ■ instant, to try - —belonging to Her 

Majesty’s ship - — , for . ' , I do liereby authorise and 

appoint you to officiate as Provost Marshal on this occa¬ 
sion, and you are forthwith to take the person of the said 

-- into your custody, and him safely keep until he shall 

be delivered by due course of law. And for so doing this 
shall be your warrant. 

Given on board the —at - ■ the —- day 
of-18—. 

(Signature of the Commander-in-Cbief.) 
To 

Mr. — '■ —, 

hereby appointed Provost Marshal on the occasion. 

By command of the Commander-in-Chief. 

C. D., Secretary. 



APPENDIX. 


291 


No. XXVIII. 

Notice of Trial to the Protecutor. 


H. M. S. 



- 18 —. 

Sir, 

The Commander-iTwCbief having ordered to as* 

semble a court-martial on ■■ ■ ■ next, the " ■ - instant, oii 
board Her Majesty’s ship , to try — —, of —, 
on the charges exhibited against liim, and enclosed in your 
letter of the - instant; and it being intended that I 
shall oiEciate os Judge-Advocate upon the occasion, I have 
to request that you will be pleased to furnish me with a 
list of the witnesses you wish to call in support of the 
charges, in order that they may be duly summoned to 
attend the Court. 


I am, &C. 

C. D., 

O/Ticiating Judge-Advocate. 
To 


Captain-, 

H. M. S. 


No. XXIX. 

Notice of Trial to the Pritoner. 

H. M. S. 
at — 


Sir, 


18 —. 


The Commandcr-in-Chief having directed a court-martial 
to assemble on board Her Majesty’s ship — — on 
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next, the -instant, and tiy you on certain charges 

exhibited against you by — ■ — which he enclosed in a 

letter to Vice-Admiral-dated ■ ■; 

In acquainting you therewith, 1 transmit for your 
information copies of the charges and letter referred to, 
and request you will furnish me with the names of such 
persons as you may be desirous of calling as witnesses in 
your behalf, in order that they may be duly summoned to 
attend the Court. 

• I am, &c. 

C. D., 

Officiating Judge-Advocate. 

Lieutenan t —, 

H. M. S,-. 


No. XXX, 
Summotif to 


H. M. S. 

at » 


18—. 


Memorandum. 

You are desired to attend a court-martial, ordered to be 
held on board Her Majesty’s ship ——, on ' mojning 
next, the — instant, at 9 o’clock precisely, for the trial 
of — —, on cliarges exhibited against him by ■ ^ 

of disobedience of orders, and contempt to his superior 
officer, on the — of ■■ last, in order to give your 
evidence thereon. 


To 


C. D., 

Officiating Judge-Advocate, 


Lieut. 
Mr. — 


H. M. S. • 
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No. XXXL 

Warrant to the Captain of tho Ship to which the Prieoner 
belongs for carrying the Sentence of Death into Exe- 
cution* 



Whereas at a court-martial held on board Her Majesty*s 
ship ■■ at —, on the —~ instant^ ■' ■ ■■ being; 
president thereofi a sentence was passed to the effect 
following; viz. The Courts in pursuance of an order 
{tomf &c« {here insert the sentenceJ) 

And whereas upon receiving the said sentence^ and the 
minutes of the court-martial, I have thought fit to approve 
the same: by virtue of the power and authority in me 
vested^ you are hereby required and directed to see the 
said sentence carried into execution on ■ next, the ■ 
instant, or the first favourable day afterwards (Sunday 
excepted)i between the houra of 8 and 11 o^clock in the 

forenoon, by causing the said-to be hanged by the 

neck at the fore-yard arm of Her Majesty’s ship ■ ■ ^ 

under your commandi until he is dead, accordingly; and 
for so doing this shall be your warrant. 

Given under my hand and seal on board Her 
Majesty’s ship — 
at 

the ■■■■■* day of '■ 18—. 

(Signature of the Commander-in-Chief.). 

To 

- ■, Esquire, 

Captun of Her Majesty’s ship ' 

By command of the Commander-in-Chiefl 

# C. D., Secretarjy 
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No. XXXII. 

Order to the Provott Marthal to attend at the Execution 

of the Sentence. 

By 

&c. 

Having ordered tlie sentence of the court-martial on 
— •—, the prisoner in your charge, to be put in execution 
on ■ next, the« instant, or the first favourable day 
afterwards (Sunday excepted): 

You are hereby required and directed to attend with 
him on board Her Majesty’s ship — • for that purpose, 
whenever the signal shall be made, and follow such orders 
os you may receive from Captmn —— for your guidance 
in this matter. 

Given &c. 

(Signature of the Commandcr-in-Chicf.) 
To 
Mr. 

Provost-Marshal. 

By command, &c. 

C. D., Secretary. 


No. XXXIII. 

Order to the Captain of the Ship to which the Prisoner 
belongs to make the Signal for the Boats of the Squadron 
to attend at the Execution. 


By-, 

&c. 

You will receive herewith a warrant for carrying into 
' -'^cution the sentence of death paosed by a court-martial 
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on — — ■ of Her Majesty’s ship -, and liaring 

ordered a lieutenant with a boat manned and armed to be 
sent from each of Her Majesty’s ships and vessels at this 
anchorage to attend and assist in carrying the same into 
execution, when the signal shall be made on board the 
—, you are hereby required and directed to make the 

proper signal at-o'clock in the morning of-next, 

the - instant, and to order the lieutenants in command 

of the boats to send some men out of each to assist in the 
execution of the sentence. 

Given, &c. 

(Signature of tlic Commandcr-in-Chief.) 
To 

- , Esquire, 

Captain of Her Majesty’s Ship-. 

By command, &c. 

C. H., Secretary. 


No. XXXIV. 

General Memorandum to the respective Commanding Of¬ 
ficers to send Boats manned and armed to attend at the 
Execution. 

H. M. S.-, 

at —, 

- 18 —. 

General Memorandum. 

Having ordered the sentence of death, passed by a 

court-martial, held on the ■ instant, ’on-—, of 

Her Majesty’s ship -, for -, to be carried into 

execution on — next, the — — instant, between the 
hours of 8 and 11 o’clock in the forenoon, it is my 
direction that you send a lieutenant in a boat, manned 
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armed, from the ehip or vessel you respectively command, 

to Her Majesty’s ship-, as soon os the signal shall he 

made from that ship, in order to assist at and attend the 
said execution. 

— Vice-Admiral and Commander-in-Chief. 
To 

The respective Captains, Commanders, and Com¬ 
manding Officers of Her Majesty's ships and 
vessels at . 


No. XXXV. 

Memorandum to he sent to each Captain on the Occasion 
of a Settfence of Death being carried into Execution. 

H. M. S.-, 

at-, 

- 18 —. 

Memorandum. 

Having approved of the sentence of death, passed by 
a court-martial on ■ " of Her Majesty’s ship —, 

1 transmit to you herewith a copy of the said sentence, 
leather with my order for carrying the same into execu¬ 
tion, both of which, as well as the articles of war, I desire 
you will read publicly on the quarter-deck to your officers 
and ship’s company on ■ next, the ■■ instant, at 

-o’clock in the morning. 

You are to be present, and remain on board your ship 
during the time of execution, and on the signal being 

made from the-, you are to assemble the officers on 

deck, and cause the ship’s company to man the rigging. 

Vice-Admiral and Commander-in-Chief. 

) 

Captain —~ 

- H. M. S. 
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No. XXXVI. 

4 

Ord^r to Captain of the Ship to tohich the Prieoner he- 
longe to carry the Sentence of Corporal Puniehment into 
Execution. 

By-. 

&c. 

WhercBa, at a court'isartial held on board Her Majesty’s 
ship —, at-, on the-instant, being pre¬ 

sident thereof, a sentence was passed to the effect follow¬ 
ing,— viz.: *' The Court, in pursuance of an order from, 
&c. {here iruert the sentence.) 

And whereas I have thought fit to approve the same, 
and do hereby require and direct you, when the signal 
is made to that effect, on board the ——, on-morn¬ 
ing next, the- instant, at — o'clock, or the first 

favourable day afterwards (Sunday excepted) to cause a 
lieutenant of Her Majesty's ship under your command, to 
attend and sec the sentence put into execution, by the 

saidreceving -lashes on his bare back with a 

cat*of-nine*tails, alongside the-—; ond you will here¬ 
with receive a copy of tlie sentence which is to he publicly 
read by the Provost Marshal alongside that ship. You 
will order the surgeon of the ship you command to attend 
in the boat with the lieutenant, and one of the assistant 
surgeons in the boat with the prisoner, and you will direct 
the lieutenant to stop the punishment till further orders, 
whenever the surgeon shall give it as his opinion that the 
prisoner cannot bear more with safety. 

Given under my hand, on board Her Majesty's 
ship-, at-, the-day of, 18—. 

(Signature of the Commander-in-Chief.) 

To * 

- , Esq. 

Captain of H. M .S. —— ♦ 

By command of the Commandcr-in-Chief. 

C. D., SecrefBEgfl 



298 


APPEllDIX. 


No. XXX m. 

• 

Order to the Captain of the Flag Ship to came the Signal 
to be made for the Soati of the Squadron to attend at 
the Execution of the Sentence of Corporal Punishment 

Bj-, 

&c. 

Whereaa- — , of Her Majesty's ship-, has 

been sentenced by a courUmartial to receive —— lashes 
on his bare back with a cat-of-nine-tails alongside, or on 
board such of Her Majesty’s ships and vessels at this port, 
at such time or times and in such proportions as 1 shall 
direct: 

You are hereby required and directed to cause the pro* 
per signal to bo made from the ship bearing my flag, at 
-o’clock in the morning of — next, the-in¬ 
stant, or the first favourable day afterwards (Sunday ex¬ 
cepted), for the boats orthc squadron, manned and armed, 

to assemble alongside Her Majesty’s ship-, to attend 

the said punishment. 

Given under my hand, &c. 

(Signature of the Commonder-in-Chief.) 
To 

-, Esq. 

Captaia of H. M. S. 

By command of the Commander-in-Chief. 

C. D., Secretary. 


The order to the Provost Marshal to attend at the 
corporal punishment of the prisoner. The General 
Memorandum to the respective captains, to scud boats 
and armed; and the Memorandum to be sent to 
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each captain on the occasion of a sentence of corporal 
punishment being carried into execution maj be framed 
from the forms given, Nos. 32. 34. and 35. 


No. XXXVIII. 

Form of Warrant to he ueued by the Commandei^iii'chief 
to empower the Commander of a Squadron ordered on 
separate Service to hold Courts^Martial. 

By I ■ Vice-Admiral of the Red, and com- 
inander-in>chief of Her Majesty’s ships and 
vessels employed and to be employed in the 
Mediterranean, &c., &c., &c. 

Whereas I have thought fit to detach a part of the 
fleet under my command to be employed under your 
orders, I do, by virtue of the power and authority vested in 
me by the 8th section of the Act 22 Geo. 2. cap. 33., for the 
better maintaining a proper government and strict disci¬ 
pline in the sliips so detached, hereby authorise and em¬ 
power you to call and assemble coilrts-martial as often as 
you shall see occasion, until you shall rejoin my flag, or 
come under the command of any other your superior 
ofllcer, or return to Great Britain or Ireland. And, in 
order that the Crown may not be put to an unnecessary 
expense, and the officers and companies to. great inconve¬ 
nience by being kept out of their wages, on the occasion of 
the loss of any of Her Majesty’s ships or vessels, you are, 
in case of such accident, to caiue a court-martial to bo' 
assembled as soon afterwards as possible to try the respec¬ 
tive officers and companies for the same. But you are 
most strictly charged and enjoined not to permit or suflfer 
any lieutenant acting as commander of any ship 
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to Assist at, or compose a part of, such courts-martial, the 
judges of England having upon a question referred to them 
by His Majesty’s order in council of the 2ad of September, 
1791, given it as their opinion that persons so situated 
are not commanders within the meaning of the Act 22 
Geo. 2. cap. S3. 

Given under my liand on board the - , at 

, the -—day of • — 18—. 

(Signature of the Commander-in-Chief.) 
To 


By command of the Commander-in-chief. 

-, Secretary. 


No. XXXIX. 

Memorandum to accompany the preceding Warrant, 

-at- 

-18 —. 

Memorandum. . 

It being enacted by the 7th section of the Act of Par¬ 
liament 2Sl Geo. 2. cap. 33., that no commander-in-chief of 
any fleet or squadron of His Majesty’s ships, or detach¬ 
ment thereof, consisting of more than five ships, shall pre¬ 
side at any court-martial in foreign parts, but that the 
oflicer next in command to tlie commander-in-chief shall 
hold such court-martial, and preside thereat, it is my 
direction that, so long as there may be a sufficient number 
of officers under your orders qualified to sit at and form a 
^^^artial (either actually present, or separated from 
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you by accident or otherwiw) you do not preside at any. 
such Court assembled by your authority. 



{ Vice-Admiral and 
Commander-in-Chief. 


No. XL. • 

Certificate to be given by the Preeident of the Court to the 

officiating Judge-Advocate. 


This is to certify that Mr. — ~ officiated as Judge- 
Advocate at a court-martial at which I presided, assembled 
on board Her Majesty’s ship — at ■■ , on the ■ 

day of - 18—, for the trial of ——-, of Her 

Majesty's ship —, for disobedience of orders, on which 
trial the Court sat-days. 



Given under my hand, &c. 


A. B 



Captaiu 
H. M. S. 


No. XLI. 

Certificate to be given by t/ie Preeident of the Court to the 

Provoet MarehaL 

This is to certify that — — officiated as Provost 
Marshal at a court-martial at which I presided, assm 
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on board Her Majesty’s ship , at —» on the 

day of —18—, for the trial of-, of Her 

Majesty’s ship ■ ■ ■, for disobedience of orders,, on which 
trial the Court sat " days ; and that he had tlie said 
- . . as n prisoner in his charge ■ days, exclusive of 
the days on which the Court sat. 

Given under my hand, &c. 

A- B. { _ 
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ABATEMENT, 

pica IQ, 121. 

ABSTRACT OF COURTS-MARTIAL, from 1829 to 1848, 

210 . 

ACCESSORIES, 

and principals in gencml, lOG. 
liow to bo indicted, 107. 
before tlio fact, 116« 
after the fact, 118. 

ACCESSORY, 

acquittal oa, no bar to an indictment ns principal, 123. 
ACCOMPLICE, 

a competent witness, 53. 

ACQUITTAL, 

of one of several persons tried on the same charge, 66. 
former, plea on account of, 121. 

before an incompetent court no bar to a subsequent trial, 
123 

ACQUITTED, 

when the charges arc proved, prisoner cannot bo, 145. 
ACTS, 

ever 7 man responsible for the consequence of bis, 48. 
ACTS OP PARLIAMENT, 

relating to the discipline of the navy, 4* 
printed by the Queen's printer, 5L 
ACT 22 Geo. 2. cap. 33., 

why the jurisdiction thereof should bo extended, 88. 
ADJOURNMENT, 

of thoicourt over one day illegal, 26. 

ADMIRALS, 

must have their flogs iWing at the port when the 
martial is assembled, zL 
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ADMIRALTY, 

jurii^ctlon of tlie, 87^ 

maj refuse to order a court-martial, 165. See also title, 
Courii^MaiiiaL 
ADMISSION^ 

written documenU, signed by the prisoner, to be considered, 

50. See also title, Con/e$su>nt, 

AFFIDAVITS, 

should not be received in evidence, 72. 

AMERICA, NORTH, 

men employed on the lakes in, amenable to courts-mortial, 
95. 

ANSELL, FRANCIS, 
case of, 102. 

ARREST, 

persons released ffom may be tried at any subsequent 
period, 97. 

commandiog oiScers authorized to place offenders under, 
162. 

should not be unnecessarily severe, 163. 

ARTICLES OF WAR, 
crimes specifled in the, 85. 

printed by tho Queen’s printer, cvidcnco of such articles, 

51. 

B. 

BENNErr, CAPTAIN, 
case of, 145. 

BUGGERY, 

punishment to be inflicted for, 142. 
remarks respecting the crime of, 202. 


a 

CAPTAIN. See titlc^ Cottrts-Mariial, 

of tlie fleet, position to be ocenpied .by, at courts^mai'tiul, 
23. Appendix, y« 

CERTIFICATES, 

used by the prisoner in his defence, 73. 

CHARGE OB CHARGES, 
must be made in writing, 29. 

must be made within a certain period after tlie offence, &c., 
ib. Appendix, xii. and xiii. ^ 

prisoner to be supplied with a copy of the, 30. 
io bo read aloud by the jodge-advocato, 31. 

^ixisoner not to be caHed upon to plead to the, 42. 
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CHARGE, OB CHi^GES — 

when found to be friTolou8» 154. 
obsorvations oo the fj^miog of the, 168. 
to apeciff some particular actor omisaion which constitutes 
a crime} 

in case of loss of ahip, 1^. 

names inserted in, to be written in full, ib. 

. must be certain as to party iryured} ib. 
dates mentioned in, to be written in wordsi 170. 
place and timcj when material, to be stated in, flic., ib. 
when the offence is proved to have been committed on a 
different date to that laid in the, 122» 171. 
wlien founded on written documents, 17 
article of war violated need not be stated in the, 172. 
only one offence to bo inserted in one, 
where particular words are used m tlie articles of war in 
reference to the crime which forms the subject of the, tft. 
several persons may be included in the same, ib* 
ibrm of/473. 

CIVILIANS, 

cannot be forced to attend as witnesses, 78. 
when summoned, to have ihear expenses tendered to them, 
80. 

COMMANDER. See title. Courts-Martial. 

COMMANDER IN-CHIEF, 

when to preside at courts*martial in foi^eign parts, 8. 
when not to preside at courts-martial, 7. 
may peruse the minutes of courts-moHial, 168* 
may not pardon offenders sentenced by courts-martial, or 
remit punishments, 159* 
may suspend the execution of tlie sentence, ib. 
may refuse to order a courts-martial, 165. 

Sec also title. Courts-MartiaL 

COMMANDING OFFICER, 

not authorized to punish men for capital crimes, 125. 

COMMODORES, FIRST CLASS, ^ 

position to be occupied by, at courts-inartial, 23. Ap¬ 
pendix, 7* 

CONFESSIONS, 

evidence of, how to be received, 43. 

cannot affect any but the party who made them, 45* 

made by party wlien drunk, w. 

evidence of, should be cautiously received, ib. 

made to prisoner’s legal adviser, 46* 

need not be made on oatli, ib. 

See also title, Admissions. 

CONVICTION, 

former, plea on account of, 123* 

X 
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CONVOY, * 

oeglec^ng to fight in defence of, 18L 
COPIES OF DOCUMENTS, 

when and bow to be receiTed in evidence 37. 

COPY OF SENTENCE, &c. 

not to be farniehed br the judge^advocate, 188. 
CORONER, 

jurisdiction of, 103« Appendix, xvu 
COUNSEL, 

when employed by the prosecutor or prisoner, 74* 
COURT OR COURTS-MARTIAL, 
constitution of, £• 

authority to be giren to commandcra-in-chief to hold, 6. 
when the coromander-in-chiof is not to preside at, 7. 
when the commander«in-chief may preside at, 8* 
senior ofilcer of detached squadrons to be empowered to 
hold, 9« 

form of warrant to senior officers authorising them to hold, 
Appendix, xxxriii. 

when it may be improper for the second officer in command 
to preside at, 13. 15. 

Admiralty to appoint officers at the home ports to hold, 13« 
not to consist of Tower than five, or more than thirteen 
members, 14. 18. 

number of members not to be directed or ascertained, 14* 
when commanders may sit as members of, 14. 18. Appen** 
dix, Ti* 

to consist of tlie senior officers of the fleet, 15* 
on objections being raised to particular officers sitting as 
members of, Uk 

members of, may give cridence, 17. 
neither the prosecutor nor the prisoner can be members of 
the, 18. 

proceedings of, illegal, if more than two commanders sit ns 
members of, 18. Appendix, yi. 
commandej^ acting as captains can sit only according to 
their semority as commanders, 19. 
captains promoted to be flag-officers to take rank as such 
at, ti* 

commanders promoted to be captains to take rank as such 
at, ii, 

commanders and lieutenants promoted abroad, until con¬ 
firmed by the Admiralty, not eligible as members of, 
Appendix, iy* and yi* 

lieutenants acting as captains of rated ships, eligible as 
comnuuiders at, 20* 

* when two captains are borne on the books of a ship, buth 
^Kare eligible as members of, ii. 



IKDKX. 




COURT OR COURTS-HARTIAL— 

capt&iDB» hc^f on faalf-pajr, or doing duQr aj secretaries, not 
eligible as members of, 20. 

admirals must have their flags fljing at the port, to be 
eligible as members 21* 

captains must be present at the port with their ships, to be 
eligible as members of, lA 

captains of ships lost not eligible as members of, 22. 
Appendix, ?ii. 

captains of the fleet, and commodores of the first class, po¬ 
sition to be occupied by, at, 23. Appendix, v. 
may dispense with the attendance of members in case of 
sickness, 8(c., 23. 26. Appendix, i. and iii. 
every flag-officer and captain in sight to attend at, 24. 
captains under sailing orders to attend at, 25. 
may be held in the presence of sdOior officers detained in 
quarantine, Appendix, x. 
may be held in the presence of senior officers arriving after 
the court is sworn, 25. 

appointment of officiating judge-advocate at> 25. 132. 

Appendix, xxvi. 
usual liour for nasembling, 25. 
not to be adjourned over one day, 26. 
members of, to take tbeir sects according to seniority, t5. 
position to be occupied by the prosecutor, prisoner, and 
witness at, i5. 

order for the assembling of tho court to bo read, 27. 
wai'i’aot of the ofliciating judge advocate to be rend, t5. 
oath to be administered to the members and officiating 
judge-advocate, t5. 

may be held on board any ship in commission, ih, 
on Admiral Keppel was held on shore, lA 
not to bo discharged from giving their judgment, lA 
crimes cc^nizable by, 81. 

persons not amenable to, for crimes committed after being 
discharged from the service, 91. 
invalids amenable to, t5. 

officers and men taking passage in, or borne for wages and 
victuals, or for dispo^, or lent to do duty in H. M’s. 
ships, amenable to, i5. 
on officers and men in hired vessels, 92. 
may try subjects of any other nation who voluntarily enter 
the service, 94. 

pressed men, when subject to, 95. 

officers and men on the lakes in North America amenably 
to, 95. 

a second can bo held before the sentence of the 
carried into execution, i6. 

X 2 
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INDEX. 


COURT OB COUETS-MARTIAL— 

maj try officers on half^poj* or persons who baye quitted the 
seryice, for crimes committed hj them when servings 96. 
peers of the reaim may be tried by* 97. 
members of parliament may be tried by, t&. 
marines, when borne on tlie books of H. M*6. ships, may be 
tried by, 98. 

in what cases murder and manslaughter aro cognizable 
by, 99. 

charge may be corrected by direction of the, 121. 
proceedings at, when all the evidence has been heard, 139. 
all the members of ilte, to sign the sentence, 140. 
order in which the members are to vote at, ib. 
when deliberating. on any question, bystanders to with¬ 
draw, ib* 

cases where no discretion os to punishment is left to the, 
141. 

members of, absenting themselves, to be cashiered, 142. 
not to sentence an officer to be reduced to an inferior rank, 

148. 

can only recommend that officers dismissed should receive 
half-pay, 147. 

to inquire into tlic subject of the charge, and to that only, 

149. 

has no power to dispose of the bodies of criminals after 
execution, 1.10. 

cannot sentence an oflender to bo transported^ imprisoned 
mth hard labour^ or kept in solitarp conjinement^ 131 
Appendix, xv. 

to stotc the grounds on which they recommend a prisoner 
to mercy, 152. 

minority at, may vote on the question of punishment, 154. 
Admiralty or commooder-in-ebief may refuse to onler a, 
165. 

order for assembling a, Appendix, ii. and xviii. 
memorandum to officer directed to preside at, Appendix, xix. 

to captains, to attend. Appendix, xx. 
lieutenants acting ns commanders not eligible as members 
of courts-martial, Appendix, iv. 
date of order for, not material, Appendix, xiv. 
consequences resulting from illegal proceedings at. Appen¬ 
dix, xvii. 

order and mode of proceeding at, Appendix, xxi. xxv. 
instructions for the officer of the court, Appendix, xxii. 

. form of minutes of proceedings at, Appendix, xxiii. 
miMES, 

M jmecified in the articles of war, 85. 

^jQunmitted on shore by persons in the fleet, 87* 
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CROSS EXAMINATION, 

of witness. See title, Witnu$. 


D. 

date; 

mentioned in the cbanre, when not matemL 122. 
DEATH, 

sentence of, 134. Appendix, xxiv. and xxxi. 

proTOBt marshid to attend at the execution of the, 
Appendix, xxxii. 

boats manned and armed to attend at the execu^ 
tion of the, Appendix, xxxir. 
memorandum to be sent to^eacb captain with, Ap« 
pendix, XXX7. 

execution of the sentence of, in cdbes of mutiny, 160. 
DEFENCE, 

prisoner allowed a reasonable time to prepare bis, 74. 
if written, must be read by the pnsoner or the judge- 
adyocate, ib. 

DESERT, 

to tho enemy, etideaycuring to, Appendix, xi. 
DESERTERS, 

commanding officers roceiyiog, 142. 

DESERTION, 

when employed on shore, 87. 
remarks on the crime of, 179. 

«RUNK, 

confessions made by party when, 4o. 

DRUNKENNESS, 

no excuse for crime, 130. 

DUELLING, 113. 194. See also title. Murder* 

DYING DECLARATIONS, 4‘5. 56. 


E. 

EVIDENCE, 

a member of the court may giye, 17. 
always to be given on oath, 31. 

Jews and infidels may giv^ 38. 
in what cases it may be rejected, ib. 
may be given by Quakers on affirmation, ib* 
where it has been improperly received, So. 
the best to be product 37. 

copies of documents how and when to be received in, 
prosecutor may give, 38. 77. Appendix, iii. 
postponement of trial on the ground of want of, * 
of confessions, how to be received in, 43. 43. 

X 3 
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EVIDENCE contifhied. 
presumptive, 47. 

Matbev Hale 49. 
writteo, 87« 60 . 56* 

written, must alwaja be produced, where it can be had, 
60. 52. 

written, mode of examining witness on the production of, 
60. 

acts of parliament received as, 61. 
articles of war received as, £&» 

written, prosecutor and prisoner maj call upon each other 
to produce, t6. 
parol, 62. 

must be of matteryIthin the personal knowledge of the 
witness, ib. 

in matters of sciencd, ib. 
idiots and lunatics not allowed to give, ib* 
persons deaf and dumb maj give, f6« 
infants, provided thej understand the obligations of an oath, 
may give, 63. 66. 
accomplice may give, 53. 54. 
of husband and wife, 66. 
witness not bound to criminate himself in, t'6» 
or to make disclosures prejudicial to public interests, ib. 
hearsay, when to be received, 6G« 
dying declarations received in, 46. 66. 
of seditious speeches, 56. 
of seamen against their officers, 66. 

where it does not affect one of several persons tried on tl)e 
same char go, 66. 

affidavits should not be received in, 72. 
as to character, 73. 
refusing to give, 78* 

when civilians are required to give, 78. 80. 
when prisoners of wai' arc required to give, 80. 
when persons who are confined in any guol are required 
to give, th. 

EXAMINATION OF WITNESSES. See title, Witnesi. 

F. 

FELONIES, 107. 

FOREIGNERS, 

who voluntarily enter the service, amenable to courts- 
martial, 94. 

HELL, LIEUTENANT, R. M., 
of, 16. 

feLlN, LIEUTENANT, 

^ f, 144. 
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GAHAG£» LIEUTENANT. 

tried for etabbing a Serjeut of Marine^ 198* 


HALF PAY, 

officera on, not eligible aa membera of courta-martial. 20. 
officers on, maj be tried for crimes committed when in 
actual serrice, 96« 

officers dismissed cannot receive. 147* 

HALL, WILLIAM, 
case of. 9S. 

HARD LABOUR, 

court-martial cannot a^jcdge a prisoner to, 15*1* Appen¬ 
dix, xv« 

HARRIS, CAPTAIN, 
case of, 26. 

HEARSAY. See title, Svidenee* 

HIRED VESSELS, 

officers and men emploved in. 92. 

HOMICIDE, 

justifiable and excusable, 197* See also title, Murder. 


IDIOTS, 

^ not to be allowed to give evidence, S2. 

INDICTMENT. See title. Charges. 

INFANTS (i.s« persons under twenty^^one years of age), 
not eligible as members of courts-mortial, 16. 
may give evidence, 63. 55. 

IMPRISONMENT, 

where sentences of are to be carried out, 151. 

INSANE DELUSIONS, 

law respecting crimes committed by persons afflicted with, 
126. 

INSANITY, 


crimes committed by persons when labouring under, 116. 
INSTRUCTIONS 

issued to Sir John Mennds in 1661, 3. 

INVALIDS, 

amenable to courts-martial, 


J. 

JOHNSON, WILLIAM, 
case of, 152. 
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•-V. 

i 

JOHNSTONE, commodore; and CAPTAIN SUTTON, 
case of, 1L 

JONES, LIEUTENANT, 
case of, 38. 

JUDGE-ADVOCATE, 

appointroent of, 25. 132. 

warrant of, to be read, 27. 

to administer oath to members, ti. 

to take the prescribed oaih« ii. 

to read the order for the Court to assemble, 

general duties of, 133. 

when conducting a prosecution, 136. 

maj give his opinion on matters of legal doubt, 187. 

may not bias the Court in their yerdiet, lA 

may not furni^ any person with acopy of the sentence, 

138. 

to pronounce the sentence, 141. 
form of warrant for. Appendix, xxri. 
foriD of certificate to. Appendix, xl. 

JURISDICTION, 

of tlie Admir^ty, 87. 
pica to the, 120. 


E. 


KILLING, 

to be considered murder until accident or necessity be 
proved, 48. See also title, Murder. 

KING, DANIEL, 
case of, 83. 


L. 

LETTERS, ETC., 

used by tho prisoner in his defence, 73. 

LIEUTENAirr^ 

promoted abroad, not eligible as members of courts martial 
until confirmed by the Admiralty, 19. 

acting as captains of rated ships, eligible as commanders 
at courts •martial, 20. 

acting as commanders, not eligible os members of courts- 
martial Appendix, iv. 

LUNATICS, 

not to be allowed to give evidence, 52. 


ARRAN, 

'poral, tried for mutiny, 186. 
becoming, after trial, 131. 
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MAHONT, TIMOTHT, 
case of, 183. 

MANSLAUGHTER, 

persoQB acqoitted of, cannot be indicted for murder, 123. 
de6niti<Mi of, 208. See also titles Murder, and remarka 
from page 189 to page 201. 

MARINES, 

when borne on the books of H. M*b. shipa, 98. 
when landed to do dutj on shore, i&. 
may be sent to head quarters for trial, s3. 

MAXWELL, WILLIAM, 
case of, 123. 

MEDICAL MEN, 

evidence of, in cases of suppMed insanity, 127. 
MEMBERS OF PARLIAMENT, 

when amenable to court8*martiaI,*97. 

MERCHANDIZE 

not to be received on board II. M’s. shins, 142. 

MERCY, 

recommendation to, 152. 

MINUTES OF PROCEEDINGS, 

extracts from, not to bo suppli*^ 138. 

may be perus^ by the Commaader>in-Chief, 158. 

form of. Appendix, xxiii. 

MISDEMEANORS, 107. 

MISNOMER, 

plea in abatement by reason of, 121. 

>MUBDER OR MANSLAUGHTER, 
upon the BOO, 99. 

in what cases court-martial competent to tir, ib. 
MURDER, 

persons charged with, may be convicted of manslaughter, 

12.S. 

punishment to be inflicted for, 142. 
definition of, by Lord Coke, 189. 

Mr. Justice Coleridge summing up to thejury, in the case 
of Reg. V. Eirham, 189. 
case of Reg. v. Smith, 194. 

evety person present at the transacUon to be called upon 
to give evidence, 194. 
by duelling, U>. 
of officers of Justice, 197. 
trial of Lieutenant Gamage for, 198. 

MUSPRATT, WILLIAM, 
case of, 66. 

MUSTERS, 

false, making or signing, 142 
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MUTINY, 

by penona in the fleet when on shore, 87. 
remarks on the crime of, 184. 

N. 

NAVY, 

government of the, in former times, 1. 
NORWAY, CAPTAIN, 
case of, 142. 


a 

OATH, 

to be administered to witness, 81. 
form of, may vary, «& 

is binding on the party to whom it is administered, 82. 
to be administered to the members of the Court, and the 
Judge*Advocate, 27« 

OBJECTIONS, 

to members at courts*martial, 18. 18. 

OFFENDEB^ 

how tried in former times, 2. 

OFFICERS, 

scandalous conduct on the part of, how to be punished, 
142. 

of the civil branches under the protection of the 19tb and 
22nd Articles of War, 182. 
when deemed in the execution of their ofHce, 


P. 

PARDON. 

cannot be granted by Commander-in-Chief, 159. 
conditional, granted by Her M^esty, 161. 
plea of, in hit of trial, 124. 

PAROL EVIDENCE. See tide, Evidence. 

PASSENGERS, 

in the Queen’s ships not amenable to courts*martjal for 
crimes committed after being discharged from the service, 
91. 

PEERS OF THE REALM. 

when amenable to courts'mardal, 97« 

PERIOD, 

within which complaint must be made in writing, 29. 
Appendix, xii. and xiii« 

PERJURY, 

mnishment for, 79. 

»NS, 

the navy, not amenable to courts-martial, unltto^ 
y$)d to be spiee^ 82. 
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PHILLIPS, R 
Cftae of, 108. 

PLEAS, 120. 

PLEA, 

to the jurisdiction, 120. 
in abatemcDt, 121. 
former acquittal, t&. 
former conviction, 128« 
pardon, 124. 

having been punished for the offence, 125. 

POWELSON, A. 

case of, 152. 

PRESSED MEN, 

when sul^ject to courts-martiel, 95. 

PRESUMPTIONS. See title, Evidence. 
PREVARICATING, 

in evidence, puniebment for. 78. 

PRINCIPAL AND ACCESSORY, 

offences of, different in consideration of law, 119.128. 
PRINCIPAL, 

acquittal as, no bar to a subsequent indictment as ac- 
cesorr, 123. 

PRINCIPALS AND ACCESSORIES, 
in general, 106. 

PRINCIPALS, 

in the first degre, 112« 
in the second degree, 113. 

J^RISONER, 

cannot be a member of the court-roartia], 16. 
to be supplied with a copy of the charges, 30. 
but not with the written evidence against him, SI. * 
position to be occupied by, at court-martials, 26. 
decmcii to be innocent until the contrary be proved, 48. 
doubtful points to be construed in favour of the, 140. 
not to be called upon to plead to the charges, 42. 
when called upon for bis defence, 74. 
may address the court after examining his witnesses, 76. 
released from arrest, may be tried at any subsequent 
period, 97. 

cannot bo acquitted when the chargee are legally proved, 
146. 

notice of trial to the. Appendix, xxix. 

PRISONERS OF WAR, 

when required as witnesses, 80. 
should not be allowed to enter the service, 94. 
PRISONERS, 

confined in gqpl, when required as witnesses, 80» 
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PRIZE SHIPS, 

papers found on board, 141« 
eSecto not to be taken ont of, ib» 

PROSECUTING, 

task of, genemlly deTolvea on the captain, 77* 
PROSECUWON, 

when conducted bj the Judee^Advocate, 136. 
PROSECUTOR, 

cannot be a member of the court-martial, 18. 
position to be ocehpied by, at courts«martiaI, 26. 
tK>Qnd to produce the best evidence, 37. 
need not retire from the court after gi?ing eridence, 86.77. 
Appendix, iii. 

^nd prisoner may call on each other to produce written 
aocumeots, dl. 

not generally allowed to address the court on the matter in 
issue, 59. 

notice of trial to the. Appendix, xxvtii. 
PROVOST-MARSHAL, 

appointment and duties of, 166. 
form of waiTaot Appendix, xxvii. 
certificate for pay. Appendix, xlu 

to attend at the execution of the sentence of death. Ap¬ 
pendix, xxxii. 

PUNISHMENT, ^ 

cases where tb^eonrt-martial have no authority to mitigate 
or extend the, 141. 

See also, Ab^tractf tee*, page 210. 


Q 

QUAKERS, 

may give evidence on affirmation, 83. 

QUARANTINE, 

courts-martial may he held in presence of senior officer in, 
25. Appendix, x. 


R. 

ROBBERY, 

remarks respecting the crime of, 204. 



.XLING ORDERS, 

^ jains under, not to be excused from attending courts^ 
^^nartial, 25. 

•l?-« given bj, 66. 
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SECRETARIES. 

captains and commaodera doing duty a#> not eligible as 
members of court-mart! al» SO* 

SENIOR OFFICER, 

arriTiDg after the court is sworn, 25. 

SENTENCE, 

copj of not to be giren, 138. 
to drawn up hy the j udge^advoeate, 140* 
charges to be inserted in the, tA 
to be signed hj erery mernfa^ of the court, ib> 
to be pronounced bpr thejudge-advocato, 141, 
must be in conformity with tho Articles of War, (6* 
not to direct an officer to be reduced to an inferior rank, 
143. 

to express of what the accused has been found guSty, 148* 
to be confined solely to the charges, 149* 
great care to be observed in drawing up the, 150* 
awarding imprisonment, 151. 
of death, 154. 

form of warrant for carrying the same into execution. 
Appendix, xzxi. 

Provost-Marshal to attend at tho execution of the. 
Appendix, xxxii. 

boats manned and armed to attend at the execution of 
the, Appendix, xxxiv. 

memorandum to be sent to each capti^ with. Appendix, 

XXXV. ^ 

cases in which it may be brought under the notice of a 
superior court, 156. 
execution of tlic, 168. 160. 
not to be remitted by Commsnder-in-Chief, 169* 
execution thereof may be suspended, i6, 
form of. Appendix, xxiv. ’f 

awarding corporal punishment, orders consequent on, 
Appendix, xxxvi. and xxxvii* 

SHIP, OR SHIPS, 

when two or more captains are borne on the books of oi^. < 

20 . 

must be present to render their respective captains eligible 
as members of courts-martial, 21. 
lost, captains of, not eligible as members of courts-martial, 
22. Appendix, viL % ^ 

wilfully stranding, 118* 

SHIP’S BOOKS, 

names of officers and men should be written at fuU'f 
in, 121, 


110 ^ 


committed by persons in the fleet, wheiy 
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■5 

SODOMY. See title, Buggery. 

SOLITARY CONFINEMENT, 

court*martiftl caoDOt w^udge apriaoner to, 151. Appen* 
dii, XV. 

SPIES, 

amenable to coarta-martial, 82. 
law relating to, 176. 

STOLEN GOODS, 48. 

STRIKING SUPERIOR OFFICERS, 184. 

SUICIDE, 

encouraging a person to commit, 114. 
SUPERNUMERARIES, 

when amenable to courts-martial, 91. 


T. 


THACKERAY, LIEUTENANT, 
case of, 30. 

THEFT. Sec title, Robbery. 

TRANSPORTED, 

court-martial cannot adjudge a prisoner to be, 151. Ap¬ 
pendix, XV. 

TRIAL, j 

should not be QMtponed, 41. 



V. 


if equals 140* 

Qt of the minority, to be taken on the qucetioii of puiiiahmcutp 
154. 

NOTING, 

* order of at oourte-inartiHl, 140. 


4 * 


w. 


WAGES, 

of deserters to be forfeited, 180. 

'%HITBY, CAPTAIN, 
case of, 105. 

tTNESS, OR WITNESSES, 

of the court mtj te a, !?• 
be eiomined on oath, 81. 

itfon to be occupied hj when under examinatil *>.,26.^ 
be examined as to the tenets of bis religicy^. * . 





WITNESS^' OR WITNESSES —aoniimm^d. 

one, generallj ntScim% jS& 
prosecutor 0*7 be i* 77* 
u idiot caxmot be % S 2 « 
a lunatic cannot be a, dS» 
a person deaf and dumb maj be a, 
an infant maj be a, 5& 55* 

not to be excluded on account of crime or interest, 58. 
accomplice maj be a, 63, 64* ^ 

not bound to criminate himself, or to make disclosures pre<* 
judicial to public interest, 66. 
examination of, 69. 

irrelevant questions not to be put to the, 6(X 
leading questions not generally allowed to bo put 
not to be allowed to re^ his evidence, ib» 
may refer to notes, 61« • 

opposite party may inspect notes used by the, 
copies of documents shown to the, i6, 
objections to questions put to the, it. 
cross* 0 X 001 nation of, it. 

when called on os to ebsracter only, it. 
to be conflned to the matter in iMue, 62. 
if (he party calling the, refuse to examine him, t6 
not to be discredited by the party who called him, 63. 
opposite party may adduce evidence^ discredit, 64, 
examination of, as to crimes commitWl by the, it. 
not to be advis^ when under examinrauL 76. 
uxamination of, for the defence, it. 

not to be called by the prosecutor after the ^i^^^nmias 
closed, tb. 

court may recall, ti. 

should not be examined within hearing of each other, 7 
dvibans required as 78. B0« 
form of summons to. Appendix, xxx. 




YOUNG AND WEBBER, 

trie^for murder by duelling, 194. 


TUE END. 






